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FROM THE ADVISOR…

Dear Readers,
It gives me an immense pleasure and a sense of elation on the
release of the HNLU Journal of Law and Social Sciences (HNLU JLSS)
– the flagship publication of Hidayatullah National Law University. The
Journal publishing its IVth and Vth Volume is a painstaking effort of the
editorial board selecting from a diverse contribution of civil, criminal and
commercial law segments. The articles are from the law faculty, student
scholars of post-graduate and under graduates and from practitioners across
the country and abroad.
It is a known fact that law publication often falters on the timeline by
Indian law schools. In spite of a quantum jump in terms of publications by
law schools and other private players, the quality and standards are still a
matter of concern. The compatriot professions of technology and
management in India scores better than legal research publications on
that count. One of the reasons attributed is that of the lack of quality time
for the law teachers, as many schools have a sub optimal student-teacher
ratio burdening them with a heavy work load of classes and administrative
chores. Add to that, the linkage of number game with promotions and
other career advancement leading to a rush job than concentrating on the
quality.
Notwithstanding some legitimate reasons, there cannot be a
permanent defence on this count and it is urgent and imperative to make
good of such deficiencies. HNLU is no exception to such observation as
can be seen in this delayed edition, but has drawn plans to put things in
order in the coming days. On the positive side, there are clear green shoots
in the arena of legal publications especially from the younger generation
of student scholars with thought provoking articles on contemporary issues.
This pandemic, by default has given an opportunity for many to find time

vi
and focus to contribute to the research and publication efforts freed from
other diversions as a result of lock down. The often looked down ‘digital
mode’ of publication has gained a new recognition during this COVID times
which also has contributed to the increased writing and publishing trend.
In this context the creation of the ‘HNLU Press’ - a publication division
for print/electronic and visual journal of Hidayatullah National Law
University is a focussed effort to scale up the existing publication efforts
and to launch new initiatives in academic publications. This division aims
to create a platform not only to publish legal research articles from
established contributors but to encourage young talents to contribute. This
initiative will span out ‘faculty edited’ and ‘student edited’ publications
and will bring out Journals, Monographs, Compendium and Books.
The publications will be that of faculty/students of HNLU and also from
other Institutions/ Independent authors. The division will have an advisory
board to oversee the selection and publication of relevant themes and
contemporary needs. This concerted platform will network with other schools
and private publication houses in due course. The content from HNLU
Press to be as ‘Open Access Models’.
I take this opportunity to congratulate the editorial board for their
work and resolve that the future editions will keep the time line.

Prof. (Dr.) V. C. Vivekanandan
Vice Chancellor
Hidayatullah National Law University, Raipur

FOREWORD FROM EXECUTIVE EDITOR

Dear Readers,
We are pleased to release the volume V of the JLSS (Year 2019) as
part of the newly formed HNLU PRESS division of Hidayatullah National
Law University. This volume has diverse contributions on various aspect
of law, interface of law with social sciences from academics, research
scholars, student scholars, and other professionals.
The current issue has a total of 44 articles of which 11 are contributed
by academic faculties, 30 contributed by student scholars and 3 by other
scholars. The articles have woven a rich tapestry of contemporary legal
issues.
The Criminal Justice segment explores diverse issues of Victimology,
Accountability of Enforcing agency, Obscenity, Search and Seizure and
Injuria Sine Damno & Damnum Sine Injuria. The Journal has rich
contributions on Gender issues relating to Rape, Trafficking, Adultery laws,
Marital Rape, Mental Cruelty in domestic setting, comparative criminal
justice System, Caste discrimination related analysis and Contempt of
Court issues by various student scholars.
Other major articles have analysed the segments of Real Estate
laws, Medical termination issues, alternate incentives of IP system, Impact
of law and society, Consumer protection issues in the era of Big Data,
issues of overstay of foreigners, copyright and AI, GST related issues, the
Kashmir Conundrum, International Arbitration system, Reservation issues,
GI, Crypto currency, and Federalism.
The HNLU faculty and faculty of other law schools have contributed
on diverse areas. Dr. Deepak Kumar Srivastava in his contribution has
dealt upon the issues of ‘social transformation and protective discrimination
policies’. Dr. Rana Navneet Roy has contributed to the law and policy
analysis of climate change. The paper ‘Adultery Laws’ under the authorship
of Ms. Bedapriya Lahiri and Dr. Ayan Hazra underscores the foundations
of adultery laws and the transformation it has undergone in the post-colonial
jurisprudence of the constitution to be finally regarded as an obsolete
provision of Indian constitutional jurisprudence.
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A Labyrinth

Social Transformation and Protective
Discrimination Policy in India: In reference
to reservation for economically weaker
section
*Dr. Deepak Kumar Srivastava
Introduction:
“The framers of the Constitution were great social engineers and the
Constitution of India is an excellent piece of social engineering. 1 The
Constitution of India aims to wipe out all possible socio-economic and
political imbalances and achievement of justice –social, economic and
political2 is its real goal. Having the experience of important democratic
countries,3 the Constitution ruled out discrimination on grounds of
religion, race, caste, sex or place of birth or any of them. Guaranteeing
such equality in law, the Constitution also seems to be aware of
guaranteeing equality in fact. With this view it protects the interests
of Scheduled Castes, Scheduled Tribes and other weaker sections of
society by providing for Protective Discrimination.4
The Constitution aims at peaceful social change by balancing the
conflicting interests in the Indian Society and protective discrimination
is one of the measures of balancing the societal interest at large with
that of interests of weaker sections of Indian society. The expression
weaker section of the society is comprehensive and includes backward
* Assistant Professor of Law, HNLU, Nava Raipur, Atal Nagar, Raipur (CG)
1 Social Engineering is a principle coined by Dean Roscoe Pound, the great American
Sociological Jurisprudent, by which he meant a process of balancing conflicting
interests and securing the satisfaction of the maximum of wants with the minimum
of friction. Interpretation of Legal History, 156.
2
Preamble to the Constitution of India and Article 38. The latter provides inter-alia
that the State shall strive to promote the welfare of the people by securing and
protecting as effectively as it may a social order in which justice, social, economic
and political shall inform all the institutions of national life.
3
In important democratic like America, there has been racial discrimination and
segregation for a long time which was done away with in 1954 in Brown v. Board
of Education. The framers of the problem of discriminatory governmental treatment
under political pressures and therefore they ruled out discrimination of the grounds
enumerated in Article 15(1) and 16(2).
4 The term ‘protective discrimination’ was coined by Professor C. H. Alexandrowicz to
indicate the measures of protection including reservation of seats in colleges and posts
in government services sanctioned by the Indian Constitution, by way of exception
to the general principle of equality and non-discrimination embodied in Articles
14, 15(1), 16(1) and 16(2) of the Constitution, and in favor of the Scheduled Castes
and Scheduled Tribes. See Alexandrowicz, Constitutional Developments in India,
56(1958); The synonyms used for protective discrimination in legal literature are
mostly ‘reservations’, ‘quotas’, ‘compensatory treatment’ or ‘preferential treatment;
and ‘adventitious aids”, etc.
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classes, Scheduled Castes and Scheduled Tribes. The Constitution
explicitly safeguards their interests.
Constitutional Provisions:
Underlying our Constitution is an egalitarian philosophy which
makes no discrimination between individuals on grounds of caste,
creed, race, religion, birth, sex, position, power, wealth or influence.
This is clearly echoed in the preamble which states that ‘We the People
of India have solemnly resolved to secure to all its citizens:JUSTICE
social, economic and political;LIBERTY of thought, expression, belief,
faith and worship; EQUALITY ofstatus and of opportunity.5
The resolution aims at social reconstruction guaranteeing socioeconomic justice through the mechanism of political democracy and
individual liberty. This primary concept of socio-economic justice has
been translated by the framers into specific provisions in part III and
part IV of the Constitution. As observed by Granville Austin.”The Indian
Constitution is first and foremost a social document. The majority of
its provisions are either directly aimed at furthering the goals of the
social revolution or attempt to foster this revolution by establishing the
conditions necessary for its achievement. Yet despite the permeation
of the entire Constitution by the aim of national renascence, the core
of the commitment to the social revolution lies in Parts III and IV, in
the Fundamental Rights and in the Directive Principles of State Policy.
These are the conscience of the Constitution.”6
It was felt that the socio-economic justice ushering a social
reconstruction of Indian society is a sine qua non for effective exercise
of all other basic rights guaranteed in free India.As Laski says:7”The
more equals are the social rights of citizens, the more likely they are to
be able to utilize their freedoms in realms worthy of exploration. The
more equality there is in a state, the more use in general, we can make
of our freedoms.”
In a caste-ridden and economically imbalanced society like ours,
wherein due to historical reasons certain castes and classes were for
5

The above phrase has been carved out of the Objective Resolution of the Constituent
Assembly adopted on January 22, 1947, which states inter alia as under: The
Constituent Assembly declares its firm and solemn resolve to proclaim India as
an Independent Sovereign Republic and to draw up for her future governance a
constitution…
(5) Wherein shall be guaranteed and secured to all the people of India justice, social,
economic and political; equality of status and opportunity before the law;
6 Granville Austin, The Indian Constitution: Cornerstone of a Nation (1966) p. 50. The
purpose of the fundamental rights is to create and egalitarian society to free all
citizens from coercion or restriction by society and to make liberty available for all.
The purpose of the directive principles is to fix certain social and economic goals for
immediate attainment by bringing about a non-violent social revolution
7 Herold Laski, The Modern State (1948), p. 52.
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centuries socially oppressed, economically condemned to live the life
of penury and were coerced to learn the family trade or occupation the
strict application of social equality would have meant perpetuation of
agelong distinction based on caste and class. It was thus contended
that the doctrine of social equality ensuring socio-economic justice
would be meaningful in the context of Indian society only if ‘Protective
Discrimination’8 or initial advantage or privilege is given as an equalizer
to those who are too weak, socially, economically and educationally,
enabling them to avail of the guaranteed freedoms and rights on the
footing of equality. In pursuance to this social policy, certain provisions
are made in the Constitution giving ‘favoured treatment’ to various
castes and classes.
The Constitution of India is a Charter of a peaceful democratic
social revolution.9 Such a social revolution is meant to get India out
of the medievalism based on birth, religion, custom and community
and reconstruct her social structure on modern foundations of law
individual merit and secular outlook. It is to give a socio-economic
content to our freedom obsessed with this desire; the framers of the
Constitution laid down a scheme.10 The scheme operates in twofoldmanner: First by treating every person as equal in the eyes of law
and removing all forms of discrimination or disabilities; and second by
undertaking special measures for the advancement of weaker sections
of society by giving them adventitious aids and preferential treatment
over others.
Article 14 to 18 of the Constitution guarantee the right to equality
to every citizen.Article 14 embodies the general principle of equality
before law. In specific contexts the State is further forbidden to
discriminate on ground of race,11 religion,12 caste,13 sex,14 place of
birth,15 residence,16 descent,17 class18 and language.19 Additional
8
9
10

11
12
13
14
15
16
17
18
19

Supra 4
As observed by Mrs. Indira Gandhi, the Prime Minister of India, on Feb. 1975 at a
function held to celebrate the 25th anniversary of the Constitution.
As early as 1931, the Indian National Congress at its Karachi Session had adopted
the famous resolution onFundamental Rights and Economic and Social Change. The
resolution, inter alia, stressed the need for aconstitutional framework to bring about
a social revolution in India.
Articles 15(1), 16(2) and 23(2).
Ibid.
Ibid.
Articles 15 and 16
Articles 15 and 16
Articles 16(2)
Articles 16(2)
Articles 23(2)
Articles 29(2), 30(2)
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provisions outlaw untouchability 20 and protect the citizen from certain
kinds of discrimination by private persons and institutions.21
In a society of uneven basic social structure, the doctrine of equality,
howsoever comprehensive, would fail to afford an equality of opportunity
in the real sense. So to make the right of equality meaningful, the
Constitution makes a number of provisions to ameliorate the socioeconomic conditions of socially, culturally and economically backward
communities, or of those which are in a depressed state and to bring
them up to a level comparable with the advanced sections of society.
This policy is epitomized in the Directive Principle contained in Art. 46,
which states:”The State shall promote with special care the educational
and economic interest of the weaker sections of the people, and in
particular, of the Scheduled Castes and the Scheduled Tribes, and
shall protect them from social injustice and all forms of exploitation.”
The Constitutional imperative and the mandate for securing and
protecting a social order in which justice, social, economic and political
shall inform all the instructions of the national life necessitated some
form of ‘preferential treatment’ in favour of the weaker sections of
society.
In the broad compass of ‘preferential treatment’ policy, we find
special provisions for certain backward areas22 provisions guaranteeing
minority rights,23 provisions for the welfare of children and women24 and
provisions aimed at helping the weaker sections of the society.25 But
in the narrow sense of the term, the policy of ‘preferential treatment’ in
the form of ‘protective discrimination’ has been made to ameliorate the
conditions of the Scheduled Castes, the Scheduled Tribes and other
backward classes. Not only are they favoured in benefit like housing,
scholarships etc., but exceptions have been carved to some of the nondiscriminatory provisions of the Constitution to uplift these people.
The scheme ofpreference or ‘protective discrimination’ is introduced
not with the purpose of affording equal opportunity to these weaker
sections of the society (which they already have, at least theoretically)
but for the purpose of giving them greater opportunity to achieve
success. The scheme is justified on the ground that these sections
are deficit in background socially and educationally which make
them unable to compete on terms of equality. The whole scheme of
preferences introduces a factor of historical balance or compensation;
20 Articles 17
21 Articles 15(2) prohibits discrimination by private individuals in regard to use of
facilities andaccommodations open to the public.
22 Part X of the Constitution (Art. 244-244A).
23 Articles 25, 26, 27, 28, 29 and 30.
24 Articles 15(3), 24, 39 (f), 42 and 45.
25 Articles 15(4), 16(4), 46, Part XVI of the Constitution (Arts. 330-342).
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the backward are to be given a more than equal chance in order to
overcome the deprivations and inequalities of the past.26
Legislative Approach
Apart from constitutional provisions legislature has also tried to
enact and amend provisions in the Indian Constitution to support
protective discrimination. Through 1stConstitutional amendment
clause 4 in article was added in Article 15 which empowers the State
that if the State thinks fit it can make some specific provisions for
socially and educationally depressed classes (i.e. Scheduled Castes
and Scheduled Tribes). If the State enacts any specific provisions for
socially and educationally oppressed class; it is valid by the virtue
of Article 15(4) and no one can challenge that provisions because
of being discriminatory. Article 15 (5) provides reservation of Seats
for Scheduled Castes and Scheduled Tribes in Private educational
institutions.The clause emphatically declares the intention of the
legislature to further and strengthen the cause of Social Justice, by way
of educational upliftment of marginal section of society. The reservation
provided under this clause shall provide for a quality education to the
students of socially and educationally backward class and Scheduled
Castes and Scheduled Tribes, because it is always presumed that the
educational standard of private professional institution happens to be
good. This clause is a step taken in good spirit and in right direction.
Some more amendment were also included in the Indian Constitution
to strengthen the concept of Protective discrimination.
Judicial Approach
It is a fact that though the function of changing or amending
any provision of the Constitution or a statute is entrusted upon the
legislative organ of the state and the legislature formally and consciously
discharges this duty, yet no one can deny that judiciary also while
interpreting a provision of a Constitution or a statute unconsciously
contributes to the change or reform of it by giving it a progressive
interpretation to meet new developing situations. Some important
decisions can be taken into consideration viz. T. Devdasan v. Union
of India27, State of Kerala v. N.M. Thomas28, Akhil Bhartiya Soshit
Karamchari Sangh v. Union of India29 Dr. Preeti Srivastava v. State

26
27
28
29
30
31

Gajendragadkar J. in General Manager V. Rangachari, (1961) II S.C.J. 424 - 431
A.I.R. 1964 S.C. 179
A.I.R. 1976 S.C. 490
(1981) ISCC 246
(1999) 7SCC 120
(2008) 6SCC 1
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of M.P.30, Ashok Kumar Thakur v. Union of India31, Indra Sawhney v.
Union of India32
Conclusion:
In the light of above, it can be concluded that the social transformation
affects law and society both in reciprocity and to implement the
protective discrimination policy of Indian Constitution has done a lot.
Simultaneously after enactment of the Constitution, legislature and
judiciary have also played a very important role to strengthen the policy
of protective discrimination in terms of social transformation.

32 (1992)3S.C.C.217

An Analysis of Law and Policy On
Climate Change: A Shift from Stockholm
Conference to Paris Agreement
*Dr. Rana Navneet Roy
Abstract
The first generation of environmental law saw the creation of specialist
environmental administrations and the introduction of a suite of laws
for them to administer on environmental impact assessment, pollution
control, wild life conservation and threatened species conservation.
This was the generation of the1972 Stockholm Conference on the
Human Environment. The second generation of environmental law saw
a shift in focus to sustainable development, reflecting the increased
participation of developing countries in international diplomatic
initiatives on the environment. It signified attention to its problems
of imbalance in ecosystem, such as climate change, biodiversity, and
forest desertification, and to international trade of harmful substances
into developing countries, such as chemicals and hazardous waste.
This was the generation of the 1992 Rio Conference on Environment
and Development.
The adoption of the Paris Agreement is a milestone in international
climate politics and brings years of near deadlock negotiations to a
conclusion. This agreement came into force in 2016. The Agreement
creates a global process of engagement, follow-up, regular stock-take
exercises and cooperative action. On the one hand, it represents a step
forward, overcoming the many divisions that had marked by the Kyoto
between developed and developing countries, between industrialized
nations inside the Protocol and those outside, and between those
supportive of market mechanisms and those that vehemently opposed
them. On the other hand, individual country contributions fall short of
the overall climate goal, and the biggest risk is that the Paris Agreement
remains a shell without sufficient action and support.
In the above backdrop, this project tries to explore the concept of
climate change and global warming along with introductory framework
on the subject. It further discusses the journey of environmental law
from Stockholm Conference to Paris Agreement.

*

Assistant Professor of Law, Hidayatullah National Law University, Nava Raipur Atal
Nagar, Raipur (Chhattisgarh)
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Keywords
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Agreement, Social Transformation, etc.
Introduction
As we all know that the Ancient Texts such as Vedas, Upanishads,
Bhagvad Gita, etc. were full of environmental concerns, but now
environmental ethics have become a valueless coin. The eternal wisdom
contained in these ancient texts was not practiced with the required
genuineness in the later years. The deterioration of values was a slow
process, initially. However, technological advancement and industrial
development accelerated not only economic development, but also, the
deterioration of environment in general and ecosystem in particular
which ultimately lead to extinction of various species of flora and
fauna. The techno-scientific development which has been beneficial for
the human race has caused immense distress to survival of the other
species of flora and fauna. The ancient wisdom which maintained a
sense of compassion towards living creatures was expelled gradually
in the course of time. Mahatma Gandhi, the Father of our Nation,
who was an economist, thinker and an environmentalist, foresaw the
danger of destruction of species. His concept of non-violence was not
only towards humanity but also towards other living creatures and
nature. Therefore, he says that the Earth provides enough to satisfy
every man’s needs, but not every man’s greed. He further says that the
greatness of a nation and its moral progress can be judged by the way
its animals are treated.
A new environmental concern has now become predominant over
the last twenty-five years, although it was barely in the consciousness
of politicians or the public before that. This is nothing but climate
change, i.e. the warming up of the earth.
The likely physical and social consequences of climate change, and
the universal nature of those consequences, have made it the single
biggest global environmental concern.
The techno-scientific development which has been beneficial for
the human race has caused immense distress to survival of the other
species of flora and fauna in the later years.
Concept of Climate Change and Global Warming
Climate is basically the accumulation of weather effects, i.e. wind,
heat, rainfall, cold, etc. experienced in a particular place over many
years. Climate is what one expects in a certain place and weather is
simply what occurs day by day. One consequence of global temperature
decrease or increase is climate change, referring to a shift in not only
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average local temperature but also rain and snowfall, cloudiness and
storms, seasons, and river flow, with associated negative impacts
on the biosphere, the portion of the Earth and its atmosphere that
supports life. Though in our daily lives we are attuned to day-by-day
swings of temperature and weather, the long-term changes of climate
and average earth‘s temperature are more difficult to apprehend. 1 The
term ‘global warming’ refers to an increase in the average surface air
temperature of the Earth. Global warming and cooling in themselves
are not necessarily bad, since the Earth has gone through cycles of
temperature change numerous times in its 4.5 billion years. However,
as used today, global warming usually means a fast, unnatural
increase in temperature that is more than enough to cause the expected
climate conditions to change rapidly and often cataclysmically. The
term ‘climate change’ refers to a statistically significant variation in
either the mean state of the climate or in its variability persisting for an
extended period (typically decades or sometime even longer). Climate
change may be due to either natural internal processes or external
forcing or to persistent anthropogenic changes in the composition of
the atmosphere or in its land use.2
Article 1 of the UNFCCC, 1992 defines the term ‘climate change’ as:
a change of climate which is attributed directly or indirectly to human
activity that alters the composition of the global atmosphere and which
is in addition to natural climate variability observed over comparable
periods of time. The UNFCCC thus makes a clear distinction between
‘climate change’ as attributable to human activities altering the normal
atmospheric composition, and ‘climate variability’ attributable to
natural causes.3 The key driver behind the introduction of law and
policy on climate change has been the growing body of scientific
evidence to support the proposition that a change of climate is taking
place, resulting directly or indirectly from human activities and which
is altering the normal composition of the global atmosphere in addition
to natural climate variability. This is also a fact that climate change
knows no State boundaries. It has been upsetting fragile ecosystems
whether one is in a tropical country or the Arctic whether one is rich or
poor. Pollution, rising temperatures, and ocean acidification affect life
everywhere undoubtedly. That‘s why International Law has to play a
great role in developing mitigation measures and adaptation strategies
to combat the climate change at international level.
Thus, global warming has become now one of the greatest
environmental, social and economic threats that is being faced by the
1
2
3

www.files.mgkworld.net, last accessed on 05.05.2019
www.imd.gov.in, last accessed on 13.10.2018.
Glossary of Climate Change 2001: Working Group I: The Scientific Basis Contribution
of Working Group I to the Third Assessment Report of the Intergovernmental Panel
on Climate Change, published on GRID-Arendal (grid.org) of UNEP in 2003.
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planet. The warming of the climate system is unequivocal, as is now
clearly evident from observations of substantial escalation in global
average air and ocean temperatures, widespread melting of ice and
snow, and rising global mean sea level.4
Journey from Stockholm Conference to Paris Agreement
Domestic or national law refers to the legal system applicable to
a defined territory over which a sovereign power has jurisdiction.
International Law, on the other hand, regulates the conduct of the
states and other international actors. Over the years domestic and
international systems of law have evolved in parallel. In certain fields
and regions of the world, international law has shaped and significantly
contributed to the development of domestic environmental law. Yet
international environmental law also reflects domestic experiences
considered successful by the Community of Nations. The result is a
complex relationship in which the two levels of environmental law
mutually contribute to and reinforces each other.5 National governments
represent their countries in international environmental negotiations,
but they are not entirely free to formulate policy positions. While it may
be possible for these representatives to ignore domestic constituents in
the pre-negotiation phase, national governments in democratic states
ultimately rely on majorities in legislatures or in public referenda in
order to ratify international agreements.
There are plentiful developments at international level which
contributed directly or indirectly in the emergence of International
Environmental Law. These efforts have been reflected in the form of
diverse implications at the bilateral, sub regional, regional or global
levels that can be addressed by international law and regulation.
The starting point was the United Nations Conference on Human
Environment, 1972, popularly known as Stockholm Conference, which
has been successful in order to aware, the people towards protection
and conservation of environment.
Another Conference was United Nations Conference on Environment
and Development, 1992, popularly known as Rio Conference or Earth
Summit, which has influenced the environmental policies in most
countries. It has adopted the United Nations Framework Convention
on Climate Change (UNFCCC), 1992 and today there is well established
regime of climate change under the aegis of the UNFCCC. Kyoto Protocol
was also negotiated in 1997 which has contributed for the stabilization
4

5

Arneet Kaur, “Threat of Global Warming: Concerns and Challenges”, Conference
Papers, Fifth International Conference on International Environmental Law, the
Indian Society of International Law”, 8-9 December 2014, at 636.
Dr. P Ishwara Bhat, and Sri Bhat Sairam, “International Environmental Law
Principles: Defining Terms”, The Karnataka Law Journal, 2005(3), p.1
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of greenhouse gases. It was legally binding instrument on the part of
developed countries. But because of very poor implementation and non
cooperation of developed countries to a greater extent, the Kyoto Protocol
failed in getting its objectives achieved. The concept of Conference of
Party (COPs) has been institutionalized under the process of UNFCCC
when it came into force in 1995. Further the concept of Meeting of
Parties (MOPs) has been institutionalized when Kyoto Protocol came
into force in 2005.
Paris Climate Conference (COP 21) and its Outcome
Parties to the U.N. Framework Convention on Climate
Change (UNFCCC) reached a landmark agreement in Paris, charting a
fundamentally new course in the two-decade-old global climate effort
after long deliberations held during 30th November-12th December 2015.
Culminating a four-year negotiating round, the new treaty ends the
strict differentiation between developed and developing countries that
characterized earlier efforts, replacing it with a common framework
that commits all countries to put forward their best efforts and to
strengthen them in the years ahead. This includes, for the first time,
requirements that all parties report regularly on their emissions and
implementation efforts, and undergo international review.
The agreement and a companion decision by parties were the key
outcomes of the conference, known as the 21st session of the UNFCCC
Conference of the Parties, or COP 21. The outcome of the Paris
Agreement and accompanying COP decisions have been summarized
as follows:
a. Reaffirm the goal of limiting global temperature increase well below
2 degrees Celsius, while urging efforts to limit the increase to 1.5
degrees;
b. Establish binding commitments by all parties to make “nationally
determined contributions” (NDCs), and to pursue domestic
measures aimed at achieving them;
c.

Commit all countries to report regularly on their emissions and
“progress made in implementing and achieving” their NDCs, and to
undergo international review;

d. Commit all countries to submit new NDCs every five years, with the
clear expectation that they would “represent a progression” beyond
previous ones;
e. Reaffirm the binding obligations of developed countries under the
UNFCCC to support the efforts of developing countries, while for
the first time encouraging voluntary contributions by developing
countries too;

12
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Require parties engaging in international emissions trading to avoid
“double counting”; and

g. Call for a new mechanism, similar to the Clean Development
Mechanism under the Kyoto Protocol, enabling emission reductions
in one country to be counted toward another country’s NDC.
The strong momentum toward an agreement that built over the
preceding months was dramatically underscored on the opening day
of the summit by the presence of 150 presidents and prime ministers,
the largest ever single-day gathering of heads of state. The impetus
came also from a vast array of “non-state actors,” including governors,
mayors, and CEOs, and the launch in Paris of major initiatives like
the Breakthrough Energy Coalition announced by Bill Gates and other
billionaires.6
Today it is the most beautiful and the most peaceful revolution that
has just been accomplished – a revolution for climate change. Let’s see,
to what extent it would achieve.
Climate Change and Social Transformation
Climate change creates new social challenges, including the need to
transform energy systems away from a dependence on fossil fuels and
the need to protect citizens, business and nature from climate risks.
Climate change is a complex reality, which affects society at large.
Understanding and responding to climate change requires coordinated
and large-scale efforts, not only in Europe, but also across the globe,
in research, knowledge dissemination, innovation and governance.7
The above mentioned research topics call for strengthening the role
of the social sciences in climate research. Without wanting to engage
in a discussion about the scope of the social sciences in general, we
are convinced that the social sciences can make a crucial contribution
to our understanding of the processes of societal transformation
to come and how they relate and can be related to climate change.
Climate social science is a relatively new field encompassing both
fundamental and applied research.8 Here again, we see the dual role
of the social sciences: the analytical role (understanding societal
change) and the normative role (contributing to societal change). The
above-mentioned research topics have been developed with the aim
of contributing to theoretical and empirical advancements as well as
to policy engagements. Finally, we wish to emphasise the need for
integrative studies of societal transformations (including analyses of
6
7
8

Ibid.
file:///C:/Users/10012653/Downloads/Societaltransformationsinthefaceofclimate
changePDfinalversion-11022013.pdf, last accessed on 20th July, 2019.
Ibid.
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multiple drivers of change) and for multi-, inter- and trans-disciplinary
research approaches. Intensive cooperation between different scientific
disciplines and between science and society in this field is a key
challenge. Connecting different disciplinary approaches in natural
and social sciences will lead to research efforts of higher scientific
quality and societal relevance. Furthermore, integrating science and
society could increase the reflexivity and relevance of climate research
and will contribute to a better application of knowledge and policy
recommendations.
Conclusion and Suggestions
The costs of not addressing climate change or not adapting far the
same are very uncertain, but their welfare consequences are really
enormous. India has the potential to supply substantial mitigation
measures at a relatively lower price. Main opportunities exist both at
the supply as well as demand side of energy in case of carbon emissions.
Thus, we cannot ignore taking the measures regarding solution of the
various problems relating to climate change. The Indigenous responses
generated to achieve the developmental goals are the key factors
shaping the economic growth, endogenous technological change and
consumer preferences that ultimately drive the energy and emissions
trends. The goal of providing universal access to electricity, for instance,
from the present fifty-five percent coverage, has vital implications for
development and greenhouse gas emissions.
It is well known fact that despite excessive law and policy on
environment, we have not been able to protect and improve the
environment as laws have its own limitation in controlling the various
problems of environmental pollution. The elements of deterrence have
miserably failed in protecting and improving the environment. Our
ancient religious leaders had successfully connected the various trees,
animals, rivers, mountains, etc. with the religion so that sanctity of
the environment would be maintained. They have declared so many
does and don’ts as the way towards heaven or hell. Apart from that,
their practices and traditional ways of life were very much environment
friendly.
Unless we adopt an approach of sustainable use of the natural
resources and, the problem of environmental degradation cannot
be solved. The concept of sustainable development was propounded
formally by the report of the World Commission of Environment and
Development which very aptly and comprehensively defined it as
“development that meets the needs of the present without compromising
the ability of future generations to meet their own needs”. Survival
of mankind depends on this fact that how we are following the said
definition in its letter and spirit.
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It is clear from the above discussions that the international
environmental law has started its journey of development from
Stockholm Conference held in 1972 in concrete form but nothing
was legally binding, rather it was declaratory. Thereafter, Rio
Conference was held in 1992 which adopted two specific instruments
on biodiversity and climate change in the form of UN Convention on
Biodiversity (CBD) and Framework Convention on Climate Change
(UNFCCC) respectively. The latter provided the Kyoto Protocol which
is a legally binding agreement. Again almost after the expiry of Kyoto
Protocol, Paris Agreement came into force which is not legally binding.9
It is basically nationally self determined commitments for the emission
cut of the greenhouse gases along with other things.10 It means we are
shifting from soft law to harder law to again softer law in the form of
Paris Agreement which is going to occupy the field of law and policy on
climate change.
Therefore, it is time to understand that it is not about the climate
change any more, but our own lives and lives of future generations are
at stake due to various impacts of climate change. Hence we need to
think globally and act locally for combating these impacts of climate
change.
Suggestions
After having an analysis of the environmental crisis in general
and climate change in particular addressed and need to be addressed
following suggestions have been advanced:
1. The developed countries should not exert undue pressure on
developing countries for the reduction of carbon emission.
2. The financial assistance and transfer of technology from the
developed nations to the developing nations is a sine qua non
if we have to achieve the goal of sustainable development and
environmental protection.
3. A country’s own indigenous technology should be developed to
cope up with the changing situations for the betterment of the
environment in general and to address the issues of climate change
in particular.
4. We should proceed towards the use of clean and green technology
at the national level so that environment and development both
should go hand in hand confirming the principle of sustainable
development.
9

Amitav Ghosh, The Great Derangement: Climate Change and the Unthinkable, Penguin
Publisher, 2019
10 Ibid.
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5. To address the problems of climate change, it is suggested to have
two modes of actions, namely mitigation and adaptation.
6. The Indian education policy should be developed and framed in
such a manner that moral cultures and natural values towards
protection and improvement and total sanctity of the environment
may be inculcated in every citizens including child from their
childhood.
7. There is an urgent need that the people come forward and actively
play their role in protection of environment instead of criticizing
the policies of the government for not taking concrete steps for the
same. A little concern and support would certainly go a long way in
maintaining the precious gift of nature in the form of environment.
8. Therefore, we need to think globally and act locally for combating
these impacts of climate change.

Adultery Laws
* Bedapriya Lahiri
** Dr. Ayan Hazra
Introduction
A constitution is generally heralded as the fresh beginning for
any country. To that extent every constitution can be termed as
transformative. However the label “transformative” has become part
of the constitutional discourse since the making of the Constitution
of South Africa, 19961 that ended the apartheid regime and created
a constitution where socio-economic rights were made a part of the
fundamental rights of the country. Tarunabh Kaitan states that in
Indian context, where socio economic rights are part of non-enforceable
DPSPs, transformative constitutionalism means a constitutional
mandate to transform a society, economy, and polity on a large scale
through legal-political means of reform2 and all organs of the State
should strive to achieve this. The most widely accepted definition of
transformative constitutionalism states it as “a long-term project of
constitutional enactment, interpretation, and enforcement committed
to transforming a country’s political and social institutions and power
relationships in a democratic, participatory, and egalitarian direction.
It connotes an enterprise of inducing large-scale social change through
non-violent political processes grounded in law. It is a transformation
vast enough to be inadequately captured by the phrase ‘reform,’ but
something short of or different from ‘revolution’ in any traditional sense
of the word.”3 It refers to a vision inherent in the constitution that
drives movements for social transformation on ideals removed from
the western liberal European constitutional traditions.4 The judges
to achieve such transformations subordinate liberty and property to
equality, which is the highest value, and ideal that can be achieved.
* LL.M. Student, National Law University, Delhi
** Registrar (I/c) and Assistant Prof. (Sociology), Hidayatullah National Law University,
Raipur
1 Karl Klare, Legal Culture and Transformative Constitutionalism, SAJHR 146 (1998)
followed by many writings referring to it. T. Roux, Transformative constitutionalism
and the best interpretation of the South African Constitution: distinction without a
difference? (2009) 20 Stellenbosch L. Rev.258-285.
2 Tarunabh Khaitan, Directive Principles and the Expressive Accommodation of
Ideological Dissenters, International Journal of Constitutional Law, Volume 16, Issue
2, April 2018, Pages 389–420,https://doi.org/10.1093/icon/moy025 Published:15
June 2018
3 Klare, E. Karl. (1998), Legal Culture and Transformative Constitutionalism, 14 South
African Journal on Human Rights, 146
4 U. Baxi, Preliminary notes on transformative constitutionalism, in O. Vilhena, U. Baxi
& F. Viljoen (eds.), Transformative Constitutionalism: comparing the apex courts
of Brazil, India and South Africa, 22 (Pretoria University Law Press & National Law
University Delhi Press, 2014).
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India may not have the exact historical background and provisions
as South Africa, but it indeed does have similar provisions that aim
at wide-ranging social and political changes in the country. Therefore,
as Prof. M.P. Singh says, in its process of formation and ultimately
in its architecture and details, India definitely has a transformative
Constitution.5 This essay takes this understanding of transformative
constitutionalism to trace the evolution of the Supreme Court’s
position on adultery laws and concludes that it has used the principles
of transformative constitutionalism to move from a narrow formalistic
approach of upholding this gender biased archaic law to a transformative
approach of achieving social reform by striking down the provisions
of IPC and CrPC6 relating to adultery. In doing so it has achieved a
milestone in the transformative vision of gender equality and women’s
emancipation that was long due in this country.
The Meaning of Transformative Constitutionalism
As a rule, constitutions of states are made in the midst of emergency
and in an obliged environment.7 There are uncommon exemptions
to the later reason, for example, that of the United Kingdom, whose
constitution has advanced continuously through relatively little
political and for the most part serene requests in the course of a long
history of that country.
This is why the constitution of a nation is proclaimed as a crisp start
in its life in spite of the reality that it might draw a ton of sustenance
from the nation’s past. To that degree the constitution of each nation
is a transformative occasion in thelife of that nation. Strangely, in any
case, the constitutions, for example, that of the United States or France
or that of the Soviet Union which pursued upheavals were not marked
as transformative. Indeed, even the post-pioneer constitutions made
after WW II did not get the mark of transformative. They were commonly
seen as structurist. The name “transformative” has become some
portion of the established talk since the creation of the Constitution of
South Africa, 1996.8
The occasions going before the creation of the Constitution of
South Africa, for example, the presence and severe authorization of
5

Sandipto Das Gupta, A Language Which is Foreign To Us- Continuities and Anxieties
in the Making of the Indian Constitution, Comparative Studies of South Asia, Africa
and the Middle East, Vol. 34, No. 2, 2014.
6 S. 189(2) of CrPC 1908
7 Donald L. Horowitz, Constitution-Making: A Process Filled with Constraint, 12
Review of Constitutional Studies 1 (2006).
8 Karl Klare, Legal culture and transformative constitutionalism, SAJHR 146
(1998) followed by many writings referring to it. See, T. Roux, Transformative
constitutionalism and the best interpretation of theSouth African Constitution:
distinction without a difference? (2009) 20 Stellenbosch L. Rev.258-285.
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politically-sanctioned racial segregation, cruel and rough concealment
of any political action against that routine in spite of its diligent also,
practically widespread judgment by the world network, a practically
unexpected turn in the arrangement of the then South African routine
towards the start of the most recent decade of the last thousand years,
arrival of Nelson Mandela from his long lone imprisonment, holding
of decisions what’s more, creation of the new constitution dependent
on standards of widespread suffrage and human rights including
social and financial rights, were a progression of noteworthy occasions
commended everywhere the world. The foundation to and the occasions
related with the creation of the Constitution of South Africa were
momentous to the point that the creation of the Constitution and its
reviving substance evoked a happiness sufficient to relegating another
name to the Constitution.
Hence, it ought not be an astonishment if the articulation
“transformative” was begat in its setting and was brought into the
space of protected talk. Utilizing, maybe again for the first time, in
an sharp and generous composition on the idea of the South African
Constitution Klare clarifies transformative constitution as pursues: By
transformative constitutionalism I mean a long haul venture of sacred
authorization, understanding, and implementation submitted (not in
disconnection, obviously, yet in an authentic setting of helpful political
improvements) to changing a nation’s political and social establishments
and power connections in a majority rule, participatory, and populist
bearing. Transformative constitutionalism means a venture of inciting
huge scale social change through peaceful political procedures
grounded in law. I have as a top priority a change huge enough to be
deficiently caught by the expression ‘change,’ yet something shy of or
not the same as ‘unrest’ in any conventional feeling of the word.9
Later he additionally clarifies it as a “post-liberal constitution,
one that may conceivably be perused as open to as well as focused
on huge scale, libertarian social transformation.” 10 In an ongoing
task on transformative constitutionalism in Brazil, India and South
Africa, Baxi appears to clarify the idea of transformative constitution
“as far as ‘acknowledgment of human rights, majority rules system

9 P. 150.
10 P. 150-151. Cf. V. Sripati, Constitutionalism in India and South Africa: A Comparative
Study from a Human Rights Perspective, 16 Tul. J. Int’l & Comp. L. 49 at 54 (20072008): “The overarching thematic argument of this Article is that a constitution may
play a transformative role in advancing constitutionalism in four critical ways: (1) by
de ning the nature of the state, including a broad equality provision; (2) by addressing
social and societal oppression and past injustices; (3) by de ning property and land
rights; and (4) by de ning social and economic rights.”
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what’s more, tranquil conjunction and improvement openings’ 11
to which one of the members from South Africa communicates his
difference since such a portrayal of transformative constitution
infers judgment of European liberal protected customs which
contained every one of these highlights and includes that indeed,
even transformative constitutions are for the most part liberal, nonmoderate and democratic.12 Various researchers have reacted to Klare
communicating their understanding or contradiction on issues taken
up by him in his paper, however obviously no one appears to differ with
his description of the South African Constitution as transformative. 13
The understanding or difference is on the extension and application
of the idea of transformative constitution also, to its translation and
application. Klare might want the judges to translate and apply the
Constitution with an unmistakable comprehension that it was made
with the end goal of changing the troubling social, financial, political
and other substances of life brought about by the provincial past, and
all the more so by the arrangement of politically-sanctioned racial
segregation. Such an understanding will require the judges to leave
from the customary strategies of translating the Constitution and
laws as a coherence of the legitimate framework continuing on the
premise of points of reference. In calling the Constitution post-liberal
he likewise anticipated that the judges should subordinate freedom
and property to balance which is the most elevated worth and objective
to be accomplished by the Constitution. For the acknowledgment of
these objectives the judges must design and apply new instruments
and systems not quite the same as the ones utilized in pre-Constitution
time. They are relied upon to do as such in light of the fact that leaving
from the customary law convention of similar courts deciphering the
constitution that translated also, connected every single other law as
well, the Constitution of South Africa made a different court, for example
a Protected Court only offered with the obligation of deciphering and
applying the Constitution.
Locating the Indian Woman in the Post-Colonial Transformative
Constitution
With the strong constitutional guarantees found in the Indian
Constitution, it would ordinarily seem that women in postcolonial India
enjoy serious social empowerment owning to the transformative role
11 U. Baxi, Preliminary notes on transformative constitutionalism, in O. Vilhena, U.
Baxi & F. Viljoen (eds.), Transformative Constitutionalism: comparing the apex
courts of Brazil, India and South Africa, 22 (Pretoria University Law Press & National
Law University Delhi Press, 2014).
12 T. Roux, A brief response to Professor Baxi, in the collection mentioned in the
preceding note, 48 at 51.
13 T.Roux, Transformative constitutionalism and the best interpretation of the South
African Constitution: Distinction without a difference? 20 Stellenbosch Law Review
258 (2009).
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envisaged by the constitution makers of the country.14 However, reality
evidences that women have been excluded from equal citizenship by
various disabilities such as violence 15, patriarchy, stereotyping, social
exclusion, unfair legitimized discrimination by laws, for example,
personal laws, adultery laws etc. The scope of this essay covers only
the adultery laws and the transformation it has undergone in the postcolonial jurisprudence of the constitution to be finally regarded as an
obsolete provision of Indian constitutional jurisprudence.
In its best female centric reflection, transformative constitutionalism
problematizes patriarchal traditions; challenges power formations; and
interrogate state institutions, thus containing the potential and promise
to forward women’s equality rights.16 “Postcolonial constitutions have
often been understood as providing: “a historic bridge between the
past of a deeply divided society characterized by strife, conflict, untold
suffering and injustice, and a future founded on the recognition of
human rights, democracy and peaceful co-existence”17 The Indian
constitution being a live document is being used by a rapidly changing
society, almost daily to ensure such societal change. Adultery law is
one such injustice of the past, which despite being prima facie unfair/
discriminatory had been allowed by the legislature and the judiciary to
be a part of formal legal discourse. Both the institutions have failed
the Indian woman by their romantic paternalism of adultery laws by
preventing the social change that ought to have been allowed.
In this regard, the Indian Supreme Court plays a very important
role in ensuring equality and creating the transformative constitutional
change to emancipate women. It has failed in some and succeeded in
others, creating a very complex and contradictory stand when it comes
to deciding women’s issues. For example, in Vishakha18, the Court
14 To begin with the preamble attributed the constitution to the people of India imbibed
with the principles of liberty equality, fraternity, justice that is reinforced again by
the Directive Principles of State policy, fundamental Rights, which include the right
to equality and non-discrimination on grounds of race, religion, caste, sex or place of
birth in all matters including state employment, abolishes untouchability, grants all
citizens can exercise freedom of speech and expression, assembly, associations and
unions, movement, residence and settlement, and of profession, occupation, trade or
business, prevents enhancement of punishments retrospectively and double jeopardy
and self-incrimination etc. There are several others similar to abovementioned
provisions that allow for political and socio-economic rights being provided to people
that was not available to them in colonial India.
15 J.S. VERMA, LEILA SETH, & GOPAL SUBRAMANIUM, REPORT OF THE COMMITTEE
ON AMENDMENTS TO CRIMINAL LAW (2013)
16 Baxi, Postcolonial Legality, A COMPANION TO POSTCOLONIAL STUDIES 540, 544
(Henry Schwarz and Sangeeta Ray, eds., 2000) at 550.
17 Pius Langa, Transformative Constitutionalism, 17 STELLENBOSCH L. REV. 351, 352
(2006), quoted in S. AFR. (INTERIM) CONST. 1993.
18 Vishaka v. State of Rajasthan, AIR 1997 SC 3011
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linked the non-enforceable DPSP with the enforceable fundamental
rights, to strengthen laws for violence against women, particularly
drawing from International conventions to create guidelines in absence
of laws on sexual harassment at workplace. In other instances, court
has also granted maternity benefits for daily wage workers19, considered
religious inequality in personal laws of women 20, ensured them the
right to worship etc. All such incidents show how Supreme Court has
been a vehicle for transformative constitution by ensuring gender
equality and social and economic justice for women in India. But then
Supreme Court’s stand on the personal laws of women raises questions
about the Court’s motivation to truly emancipate women. It creates an
artificial distinction between public and private sphere where it seems
that it would rather keep the gendered roles of women intact for such
personal laws. Nevertheless, like adultery laws the Supreme Court’s
vision may change to change such roles as well, in the future, making
its decisions truly transformative for women’s equality in all spheres.
Overall, the Indian Constitution, through social action litigation and
by virtue of judicial interpretation of fundamental rights and directive
principles, has succeeded in democratizing the constitution for women
in the postcolonial era.21
Judicial Approaches to Gender Discrimination and Adultery Laws
The Indian judiciary’s interpretational creativity is a critical aspect
of postcolonial constitutionalism and its transformative potential. 22
According to Gautam Bhatia23, the Indian sex discrimination
jurisprudence can be historically divided into two broad traditions:
formal reading- that justifies differential treatment of men and women
on the basis of presumed ‘natural differences’ between the sexes; and
the transformative reading- it understands discrimination as a product
of social, economic and cultural structures and institutions that create
a patter of exclusion.24 This formalist distinction first was applied by
SC in Nargesh Mirza,25 where the discriminatory rules for female air
hostesses were allowed by reading into the natural disparities between
19 Municipal Corp. of Delhi v. Female Workers (Muster Roll), AIR 2000 SC 1274.
20 C. Masilamani Mudaliar v. Idol of Sri Swaminatha Swami Swaminathaswami
Thirukoil, AIR 1996 SC 1697
21 Rohit De, Beyond the Social Contract, SEMINAR MAGAZINE: SPECIAL ISSUE ON
60 YEARS OF THE INDIAN CONSTITUTION (Nov. 2010), http://www.india-seminar.
com/2010/615/615_rohit_de.htm.
22 Vrinda Narain, Post Colonial Constitutionalism: Complexities in India, Southern
California Interdisciplinary Law Journal Vol. 25 (2016)
23 Gautam Bhatia, Transformative Constitution: A Radical Biography in Nine Acts,
Harper Collins Publications (2019)
24 State of Gujarat v Voda Fiddali Baddruddin, (1964) 6 SCR 461
25 Nivedita Menon, Citizenship and the Passive revolution: Interpreting the First
Amendment in Politics and Ethics of the Indian Constitution, 189-211 (Rajeev
Bharghava ed., New Delhi: OUP 2008)
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men and women (pregnancy, family planning, successful marriage
etc.) coupled with other considerations.26 It would almost suggest
that domestic arena is the most appropriate place for women whereas
public sphere was to be dominated by men. However, in the case of S.
497, even if it was to be presumed that like Nargesh Mirza’s rules, the
law benefited the women, the court could not ignore the stereotyping
of women as ignorant, passive and devoid of agency, always seduced
never the seducer.27 This was accepted in Yusuf Abdul Aziz28 case in
which such formalistic reading allowed the discrimination on the basis
of sex for the ‘benefit of women.’
However, much later Anuj Garg overturned this formalistic
reading of sex discrimination under A. 15(1) 29 where the impact of the
Punjab Excise Act of 1914 on both men and women was considered.
Ban on employment of women in the liquor industry on the reason
of their own protection was considered discriminatory, stereotypical
and stifling. Therefore, the court recognized the institutional effect of
oppression of women perpetuated by a law based on stereotypes. This
is the transformative approach, which does not deny that differences
exist between men and women but only rejects the legal status given
to such differences as a mode of discrimination. Nevertheless there
exist so many gender-discriminatory laws spanning personal laws,
employment laws, and inheritance laws etc. that are antithetical to
the transformative vision of equality envisaged by the constitution.
Joseph Shine was the attempt of SC to apply the transformative vision
to overturn Yusuf Abdul Aziz case regarding the adultery laws in India.
Joseph Shine v Union of India30: The Final Constitutional
Transformation
The Supreme Court in some of its recent judgments has been
emphasizing quite recurrently at the transformative vision of the
constitution. It reiterated the same in the Sabrimala decision, Navtej
Johar, and in this case Joseph Shine, whenever placed at the heart
of a culture war requiring the questioning of cultural traditions. With
the current judgment, the Court has elucidated at length about the
transformation that the society has undergone enabling it to strike
down the adultery law in IPC.31
26 Arvind Elangovan, ‘The Making of Indian Constitution: A Case for a Non-Nationalist
Approach’, (2014) 12(1) History Compass 1.
27 Ananth Padmanabhan, ‘Rights’, The Oxford Handbook of the Indian Constitution
(Uday Mehta, Madhav Khosla eds.) (2016)
28 Yusuf Abdul aziz v State of Bombay, 1954 SCR 930
29 Anuj Garg v Hotel Association of India, (2008) 3 SCC 1
30 WP (Cr.) 194/2017
31 S 497 of IPC 1860.
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It is quite evident that the asymmetric nature of the provision is
based on the gendered stereotypes that consider women merely as
chattel or the property of her husband, sexually submissive, naïve
who can be easily beguiled and seduced by men at any moment. The
punishment may be afforded only to the male participant that too only
at the instance of the husband. If by any chance, the husband consents
to the act with or without the consent of the wife, it is not an offence
under IPC. The court while holding the provision unconstitutional has
made certain interesting observations.
Firstly, the gender subordination is arbitrary and discriminatory
under Article 14 and 15. There is no rational nexus between such
gender discrimination and the necessity of preserving marriage, as
argued by the state. Adultery is a private matter, the criminalization of
which has no broad social interest and would amount to infringement
of privacy. Secondly, the court moves away from formalistic notion of
equality, which disregards social realities, and takes into account the
impact of the rule or provision in the lives of citizens. It sought to realize
substantive equality in which a provision should not contribute to the
subordination of a disadvantaged group of individuals.32 Thirdly, even
if control over woman’s sexuality is a private matter, the court needs to
intervene in such sense when structures of injustice and persecution
deeply entrenched in patriarchy is destructive of constitutional freedom
of the woman.33 It seeks to break stereotypes and promote a society
in which women are considered equal citizens in all spheres of life
whether public or private. The court infact held:
“While there has been a considerable degree of reform in the formal
legal system, there is an aspect of women’s lives where their
subordination has historically been considered beyond reproach
or remedy. That aspect is the family. Marriage is a significant
social institution where this subordination is pronounced, with
entrenched structures of patriarchy and romantic paternalism
shackling women into a less than equal existence … Constitutional
protections and freedoms permeate every aspect of a citizen’s life
– the delineation of private or public spheres become irrelevant
as far as the enforcement of constitutional rights is concerned.
Therefore, even the intimate personal sphere of marital relations
is not exempt from constitutional scrutiny. The enforcement of
forced female fidelity by curtailing sexual autonomy is an affront
to the fundamental right to dignity and equality.”34
32 Para 38, Joseph Shine v Union of India, WP (Cr.) 194/2017 (J Chandrachud)
33 Para 51-52, Joseph Shine v Union of India, WP (Cr.) 194/2017 (J Chandrachud)
34 Para 62-63, 67 Joseph Shine v Union of India, WP (Cr.) 194/2017 (J Chandrachud)
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Lastly, the court held that the true purpose of affirmative action
is to uplift women and empower them in socio-economic spheres. A
legislation, which takes away, the rights of women to prosecute, cannot
be termed as beneficial legislation.35 Therefore, it cannot stand the test
of being a beneficial legislation particularly made for the benefit of
women and A. 15(3) cannot be pushed to service of women when the
entire rationale of law is discriminatory.
Therefore, the court has taken a transformative approach to the
issue of adultery to erase and remedy a long-standing legacy of injustice
as opposed to the narrow approach it took so far by merely reading into
the archaic law as is and upholding it. Traditionally this should have
been done by the legislature as it is within its jurisdiction to decide what
acts to criminalize, which also are a reflection of the society. Since the
legislature is unwilling to address the transformed society and the courts
in recent times has almost broken and superseded all the traditional
power structures between the different government branches, it might
as well do some good and decriminalize the provision. However it may
be noted that the court has decriminalized the provision because it
is discriminatory towards gender roles and not by questioning the
criminality of adultery. Such a verdict serves as a good example of
how various institutions are achieving the transformative vision of the
constitution makers in a way that either of the institutions ensure the
same is achieved when the other fails.
Conclusion
The Constitution of India has now been in operation for over seven
decades. During these years it may have failed to transform the Indian
society and state to the extent and exactly on the lines, which its makers
may have envisioned, but it has maintained and strengthened all the
institutions, and processes it had initially established and conceived.
The social transformation, which it aimed at, may have not been
exactly on the expected lines and as fast as it should have been, with
the process being much slower than what could be expected, but it has
successively moved in expected direction. In this context, the emphasis
of the Indian SC in the recent times to adhere to the transformative
constitutional ideals is a welcome move. By declaring the adultery laws
to be unconstitutional, SC has truly moved in the direction of women
empowerment by ensuring them long overdue equality. However, the
all the organs of the state should support judiciary in such endeavors
to ensure that Indian constitution stays transformative. The legislature
has to come out from the bonds of historical prejudices to assist
judiciary in a manner that it promotes the transformative vision of the
constitution towards a better future and society.
35 Para 14, Joseph Shine v Union of India, WP (Cr.) 194/2017 (J Indu Malhotra)

Tracing the Regulatory Development
in the field of Corporate Governance in
India: Shift form Private Sector and Market
Regulator to the Government
*Ankit Awasthi
Introduction
In general parlance governance means to govern someone. In pre
globalization period Corporate Governance (CG) as an independent area
of research gained prominence with the publication of article written
by Jensen and Meckling in the year 1976, which historically triggered
a body of theoretical and empirical work on the subject 1. Issues of
corporate governance arise because of the “separation of ownership2”
from management and control in modern incorporated entities. The
vast amount of literature available on the subject ensures that there
exist innumerable definitions of corporate governance but at the same
point of time it is pertinent to mention here that there is no universally
accepted definition of corporate governance. They vary widely from the
narrow concept of protecting the shareholder’s money and interests,
to the broader idea of furthering stakeholder interest 3. In its broadest
sense, Corporate Governance encompasses issues of judicious and
sustainable use of resources of this planet to promote human welfare 4.
We can say that corporate governance is all about the commitment
to values and ethical business behavior, more importantly it is all about
how an entity is managed. In this respect R Tricker5 once said that, “If
management is about running the business, governance is about seeing
* Assistant Professor of Law and Research Scholar, Hidayatullah National Law
University, Atal Nagar, Raipur (C.G.)
1 Lalita S. Som, Corporate Governance Codes in India, Economic and Political Weekly.
4153, 4153 - 4160 (Sep. 30, 2006).
2 Montesquieu has described the idea behind separation of powers in his very famous
book “L’ Esprit des Lois” in 1748 by illustrating the powers of different organs of a
state. The doctrine of separation of power mainly focuses towards the protection of
the objectives of rule of law and prevention of absolutism that give rise to corruption.
It was rightly said by Lord Acton that, “Power tends to corrupt and absolute power
corrupts absolutely.” Corruption begins from authority or power. In context of
corporate governance if all the powers exist in the hand of anyone then it may hamper
the rights of others
3 N. Balasubramanian & D. M. Satwalekar, Corporate Governance: An Emerging
Scenario 120 (2010).
4 Id.
5 http://en.proverbia.net/citastema.asp?from=1&ntema=Law&tematica=694
(last
accessed on 14 April, 2018)
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that it is running properly.” It includes corporate and other elements,
its culture, policies and the most importantly the manner in which it
deals with various stakeholders, particularly minority shareholders;
because they invest in any company with the hope to gain something
from their investment in legal and ethical manner, but if that money
is used in such a manner which is detrimental to their interest, the
whole purpose of investment result in failure and more importantly
the failure of faith and trust in that particular company. The cascading
effect of the same would be the loss to the economy of a nation.
This recognizes the fact that in achieving economic growth a firm
may involuntarily impose environmental and social costs. Corporate
Governance systems depend on the key principles of transparency 6,
accountability7, material disclosures8 and equal treatment of all
stakeholders9. In this context Shri N. Vittal, former Central Vigilance
Commissioner in his 5th JRD Tata Memorial lectures series mentioned
categorically that, “corporate governance represents the value
framework, the ethical framework and the moral framework under
which business decisions are taken. According to Shri N. Vittal corporate
governance calls for three factors10:”
1. Transparency in decision making,
2. Accountability, which follows from transparency because
responsibility could be fixed easily for actions taken or not taken,
and
3. The accountability is for safeguarding the interests of the
shareholders and investors in organization
6

The term transparency is defined in The National Voluntary Guidelines of 2011 on
Socio-Economic and Environmental Responsibilities of Business brought out by the
Ministry of Corporate Affairs will help the Corporate sector in their efforts towards
inclusive development as, “openness about decisions and activities that affect society,
the environment and the economy and the willingness of businesses to communicate
information in clear, accurate, honest timely and complete manner.” http://mca.gov.
in/Ministry/corporate governance guidelines 2009.pdf (last updated on Dec. 15,
2018).
7 Id. Principle that organizations are responsible for their actions and may be required
to explain them to others. (Adapted from IS 16001:2007 in The National Voluntary
Guidelines of 2011).
8 Id. Disclosure is the practice of measuring, reporting, and being accountable to
internal and external stakeholders so as to provide a balanced and reasonable
representation of performance (Adapted from GRI G3 Guidelines in The National
Voluntary Guidelines of 2011).
9 Id. Individual or group concerned or interested with or impacted by the activities of
the businesses and vice-versa, now or in the future. (Adapted from IS 16001:2007 in
The National Voluntary Guidelines of 2011).
10 Dr. Bhagirathi Panigrahi, The Separation Of Ownership And Control: A New Dimension
For Business Success, in corporatization and corporate social responsibility 207-208
(Dipak Das ed. 2011).
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Carlos E. Campos11 says that there are fifteen elements of good
governance as: dispersed ownership, transparent ownership, one
share/one vote, anti-takeover defenses, meeting notification, board
size, outside directors, independent directors, written board guidelines,
board committees, disclosure, accounting standards, independent
audit, broad disclosure and timely disclosure. We cannot say that the
list given by Carlos E Campos. is complete but absolutely we can say
that it completes almost all possible elements of good governance.
Internationally Corporate Governance is enforced through a mix of
primary and secondary legislations – contractual rules which are to be
complied with mandatorily, and norms, codes, and ethical principles
which the corporation can adopt voluntarily . There have been several
instances of spectacular business scams across the world that shook
the corporate and financial world - such as the Enron and WorldCom
scandals in the US, the Vivendi scandal in Europe, and Satyam
scandal in India. An analysis of the global financial crisis beginning
2007 also indicates the governance failure of corporate including the
failure of gatekeepers like credit rating agencies and auditors etc.
These corporate failures and events have underlined the importance of
a proper governance mechanism even in the simple sense of ensuring
that corporates properly and effectively do what they were established
to do, and are accountable in a fair and transparent manner as they
were expected to be.
Internationally, there have been a number of initiatives to
reorganize corporate governance practices. These include the Cadbury
Report (1992)13, the Greenbury Report (1995)14, the Hampel Report
(1998)15, the Turnbull Report (1999)16, the Higgs Report (2003)17, The
11 Pradeep Kumar Pandey, Corporate Governance in India: An Overview, in corporatization
and corporate social responsibilty 103-105 (Dipak Das ed. 2011).
12 Balasubramanian & Satwalekar , supra note 3, at121.
13 Cadbury Report (1992) focused attention on the board of director’s accounting and
auditing functions, and emphasized the importance of institutional investors as the
most influential group of shareholders. It also mandated that listed UK companies
establish audit committees composed of non-executive directors.
14 Greenbury Report (1997) focused on identifying good practices in determining
the remuneration of directors. Among other things, it recommended that the
remuneration committee should consist exclusively of non- executive directors. It
also recommended full disclosure of pay and perks of directors in the Annual Report.
15 The Hampel Report (1998) emphasized the importance of maintaining principles based
voluntary approach to corporate governance rather than following a prescriptive
“box ticking” approach.
16 The Turnbull Report (1999) aimed to provide companies with guidance on how to
develop and maintain their internal control systems.
17 The Higgs Report (2003) dealt specifically with the role and effectiveness of nonexecutive directors. The report suggested establishing strong links between nonexecutive directors and companies’ principle shareholders. In particular the report
recommended that one non-executive director assume chief responsibility of
shareholder interest.
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Combined Code on Corporate Governance (2008).18 To make effective
the recommendations some enactments made such as the SarbanesOxley Act (2002)19 in the US. It was land mark legislative effort for the
rest of the countries. Over the last 70 years, corporate sector in India is
mainly governed by the Companies Act of 1956 (prior to the Companies
Act, 2013) which aims to ensure adequate protection of the interests
of creditors and shareholders and regulates the issue, transfer and
allotment of securities; the Securities Contracts (Regulation) Act of
1956 which covers all aspects of securities’ trading and regulates the
operations of the stock market; the Securities and Exchange Board of
India (SEBI) Act of 1992 which protects the interests of shareholders and
promotes and regulates the securities markets; and the Sick Industrial
Companies (Special Provision) Act (SICA) of 1985 which deals with the
financial reorganization (including bankruptcy procedures) of distressed
companies20. Apart from abovementioned legislative enactments there
are listing agreements which also deal with governance. Clause 49 of
the listing agreement before the inception of LODR Regulations 2015
majorly dealt with corporate governance.
The development of corporate governance in Indian scenario can be
traced in particular from the institutionalization by the Confederation
of Indian Industry (CII) in the year 199621 of a National Task Force
under the chairmanship of a leading business figure, Rahul Bajaj. The
motivations behind this initiative included, at one level, public concern
with fraudulent stock offers during the early 1990s and, at another, the
expectations of international investors with regard to transparency and
disclosure. The next development was at the initiative of the Securities
and Exchange Board of India (SEBI), the securities market regulator22,
by the establishment of a committee on corporate governance under the
chairmanship of Shri Kumar Mangalam Birla, which reported in 1999.
This is a particularly important document, as it was “first formal and
comprehensive attempt to evolve a Code of Corporate Governance, in the
context of prevailing conditions of governance in Indian companies, as well
as the state of capital markets”.23 On the basis of the recommendation of
18 The Combined Code on Corporate Governance (2008) is not a rigid set of codes and
rules, rather it follows a “comply or explain” based approach.
19 The Sarbanes-Oxley Act is arguably the most sweeping and important US federal
securities legislation affecting public companies and other market participants since
the SEC was created in 1934.
20 Christine A. Mallin, Handbook on International Corporate Governance Country
Analyses, 414, 414-431(2nd ed. 2011).
21 See, Confederation of Indian Industries’ Code of Corporate Governance, 1998.
22 It is important to mention here that; stock market regulator is a relatively recent
phenomenon in India. SEBI was established by the Securities and Exchange Board
of India Act in the year 1992. See, also the Securities and Exchange Board of India
(Amendment) Act 2002.
23 Para 3.1 of the Report of the Kumar Mangalam Birla Committee on Corporate
Governance. available at http://www.nfcg.in/UserFiles/kumarmbirla1999.pdf
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the committee Clause 49 of the listing agreement came; which initiated
to deal with corporate governance and it is pertinent to mention here
that it contains some mandatory provisions which must be fulfilled if
any company wants to get listed its’ shares on the recognized stock
exchange as per the Section 21 of the Securities Contracts (Regulation)
Act of 1956. One of the mandatory requirements is board composition
with independent directors.
At this point in the evolution of Indian corporate governance, the
focus shifts away from the initiatives of the private sector or of the
market regulator and on to those of the Government. The Department of
Company Affairs24, appointed a committee to consider various aspects
of corporate governance 25 on August 21, 2002 under the chairmanship
of Naresh Chandra, a former cabinet secretary. This was due to the
fact that a more extensive review of company law was in due course
envisaged. Finally, just over a month after the SEBI issued the amended
Clause 49 of the listing agreement. An Expert Committee on Company
Law was established by the Ministry of Company Affairs under the
chairmanship of Dr. Jamshed J. Irani, director on the board of Tata, on
December 2, 2004. Apart from abovementioned committee reports there
are voluntary guidelines26 of 2009 and 2011 issued by the Ministry of
Corporate Affairs issued and a number of statutory provisions related
to corporate governance added in Companies Bill of 2009, 2011 and
2012. But major structural change took place in the year 2013 when
57 years old legislation succeeded by the Companies Act, 2013. The
Companies Act 2013 replaced the Companies Act, 1956 which was the
major enactment to deal with corporate over more than 50 years. The
Companies Act 2013 intended to improve corporate governance regime
in India by enhancing standards regarding corporate governance
practices in diversified fields and simplifying various regulations related
with it. An analysis of the new enactment provides insight that it is a
major breakthrough in the regime of corporate governance practices
in India and is likely to have significant impact on the governance of
24 As it then was. The Department became the independent Ministry of Company Affairs
in 2004 and changed its name to the present Ministry of Corporate Affairs in 2007.
25 See, Report on Corporate Excellence on a Sustained Basis; Handbook on international
corporate governance Sharpen India’s Global Competitive Edge and to Further Develop
Corporate Culture in the Country, Department of Company Affairs, Ministry of Law,
Justice and Company Affairs, Naresh Chandra Committee on Corporate Audit and
Governance, Department of Company Affairs, Ministry of Law, Justice and Company
Affairs, and Report of the Committee on Regulation of Private Companies and
Partnership (Naresh Chandra Committee, Part II), Department of Company Affairs,
Ministry of Finance and Company Affairs, www.gov.nic.in (last updated on Jan 15,
2018 ).
26 See, Corporate Governance Voluntary Guidelines 2009, Ministry of Corporate Affairs,
Corporate Social Responsibility Voluntary Guidelines 2009, Ministry of Corporate
Affairs and Corporate Governance Voluntary Guidelines 2011,
www.mca.nic.in, (last updated on Jan 15, 2018).0
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companies in the country if implemented properly. Key areas related
to corporate governance reforms that have been incorporated in the
Companies Act, 2013 includes:27 Extensive Structuration of Board
of Directors, inception of independent director and women director
from diversity point of view, regularization of the Corporate Social
Responsibility, convergence and unification in accounting standards
and more Disclosure and Reporting related requirements, inception
of specialized authorities to deal with disputes and wider protection of
minority interests etc...
Conclusion:
From above discussion it is clear that corporate governance as a
specialized branch of corporate practices has travelled a long distance
and structural changes took place in the name of the Companies Act,
2013 which started to give better results that is apparent from the
present ranking in Ease of Doing Business published by World Bank
in the year 201828 and will surely improve year by year if applied with
spirit.
*******

27 Corporate Governance in India: Developments and Policies available at,
http://www.nseindia.com/content/us/ismr2013_C.pdf (last accessed on April 5,
2018).
28 India secured 77th rank out of 190 economies in terms of ease of doing business,
available at http://www.doingbusiness.org/content/dam/doingBusiness/media/
Annual-Reports/English/DB19-Chapters/DB19-Score-and-DBRankings.pdf. (last
accessed on December 5, 2018).

“Indigenous Intellectual Property”: WIPO’s
‘Olive Leaf’ For Indigenous Peoples
*Debmita Mondal
Introduction
Intellectual Property is the creative output of human mind. Ranging
from a wide arena of objects like designs, songs, doodles, letter or
emails, logos, recipes, musical composition, etc…, anything which is
an output of intellectual labour of human beings qualifies to be called
intellectual property. For the right to exist over an intellectual property,
the intellectual property needs to satisfy as a protectable subject matter
and should meet the criteria according to the relevant statutes made
for different Intellectual Property (IP) like Patent, Copyright, Design,
Trademark, etc…
Intellectual Property is incorporeal in nature but needs to be put
unto existence for protection under law.1 Just ideas or concepts are
not protectable but when expressed or embodied in an object, such
expressions are protectable as intellectual properties. Another salient
feature of intellectual property right is that it is negative in nature. 2
So, the owner of the intellectual property can forbid others from using
the same and any use of intellectual property of a person without
permission leads to infringement of that person’s rights over the
intellectual property.
While whether non-humans can own intellectual property rights
over their creations3 is a topic of hot debate these days, an inadequacy
whether deliberate or otherwise is often noticed while extending
intellectual property laws to the creations of indigenous peoples and
their communities. Ideally indigenous peoples should be given at par
protection over the outputs of their creative and intellectual labour.
But it is often highlighted through instances how indigenous works
fail to satisfy the criteria or standards under intellectual property laws
regime like novelty in patent law, originality in copyright and so on.
Intellectual Property Laws are often criticized to be biased in
recognizing one section of knowledge to be modern and scientific and
*
1
2
3

Ph.D. Scholar and Assistant Professor, Hidayatullah National Law University, New
Raipur.
MATHEW THOMAS, UNDERSTANDING INTELLECTUAL PROPERTY LXVII-LXVIII (1st
ed. 2016).
Id. at LXVIII.
Ryan Abbott,I Think, Therefore I Invent: Creative Computers and the Future of Patent
Law, 57B.C.L. Rev.1079 (2016),http://lawdigitalcommons.bc.edu/bclr/vol57/
iss4/2.
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therefore protectable like a laboratory invention, while discriminating
against other existing systems of knowledge like indigenous knowledge,
for example over crop rotation, seeds, medicinal properties of plants,
etc…as non-scientific or not new. Therefore, intellectual property laws
have often been labelled to be western and are classified as tools of neocolonization through piracy of traditional knowledge and indigenous
creative outputs.
These allegations are not unfound as there exists instances of biopiracy case of neem/haldi where the anti-fungal properties of neem
and the healing properties of turmeric has been granted patent
protection by United States Patent and Trademark Office (USPTO) and
European Patent office (EPO) though both are already widely popular
traditional knowledge of India and other neighbouring countries 4, or
piracy of art like in the carpet case, where indigenous art of “Goose
Egg Hunt” was reproduced on carpets in Vietnam without permission5
which embodied indigenous cultural heritage of community.
The objective of this paper is to find out how an international
organization like World Intellectual Property Organization (WIPO),
which is one of the leading international; organizations responsible for
global setting of standard in intellectual property laws, has accorded
recognition to indigenous intellectual property and have devised means
to let such indigenous communities to have control over their property
and culture.
The Part I of this paper will highlight the scope of indigenous
intellectual property and the difficulties in bringing indigenous works
under the umbrella of intellectual property regime. The Part II will
delve into the question of how indigenous peoples right to property
and cultural heritage has been recognized internationally and the
status accorded to such rights as basic human rights of indigenous
peoples. Part III of this paper will analyse WIPO’s attempt, as a leading
international organization in intellectual property norm-setting, in
bridging the western intellectual property regime with indigenous
intellectual works across the globe.
Part I: Defining “Indigenous Intellectual Property”.
Indigenous Intellectual Property, in simple terms, refer to the
intellectual output of any indigenous peoples and is generally used to
refer to the any creative or inventive work which embodies traditional

4

5

Dr. V. K. Gupta, Protecting Indian Traditional Knowledge from Biopiracy, https://
www.wipo.int/export/sites/www/meetings/en/2011/wipo_tkdl_del_11/pdf/tkdl_
gupta.pdf.
Milpurrurru & Others v. Indofurn Pty. Ltd. & Others, (unreported, No. DG 4 of 1993).
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knowledge, traditional cultural expressions, etc….6 Examples of such
intellectual property of indigenous peoples can be traditional dance
performances, traditional designs of clothing or decoration style on
walls, or traditional knowledge regarding biodiversity, flora fauna, or
other signs, symbols used by such indigenous peoples in their daily
life.
The term “indigenous peoples” has been used for the purpose of this
article to recognize as a whole the right of an indigenous community’s
right of self-determination, while international treaties and conventions
confine such right to individuals of a community.7 Such use of term
“indigenous peoples” has been simultaneously used in United Nations
Declaration on Rights of Indigenous Peoples 2007 as well as in ILO’s
Convention concerning Indigenous and Tribal Peoples in Independent
Countries 1989, though the later gives specific clarification that the use
of the term is not to implicate rights which may be attached with such
term in international law.8
Indigenous communities and their society are heavily dependent on
their immediate natural surroundings and their customs, norms and
practices. It is said: “There is a relationship, in the laws or philosophies of
indigenous peoples, between cultural property and intellectual property,
and the protection of both is essential to the indigenous peoples’ cultural
and economic survival…”9. Indigenous peoples are stereotypically
believed to be stuck in ancient times with the presumption that their
cultural heritages are primitive and stagnant but as most cultural
practices and indigenous knowledge is handed down from generation
to generation, such knowledge and practices tend to evolve and
development further with each generation.10
One of the latest international legal instrument to talk about
indigenous peoples right to intellectual property is the United Nations
Declaration on Rights of Indigenous Peoples 2007 where a clear connection
has been drawn between cultural heritage, traditional knowledge (TK)
and traditional cultural expressions (TCEs) of indigenous peoples and
their right of maintaining, controlling, protecting and further developing
intellectual property over such cultural heritage, TK and TCEs.11
6

Matthew Rimmer, Mapping Indigenous Intellectual Property, in INDIGENOUS
INTELLECTUAL PROPERTY: A HANDBOOK OF CONTEMPORARY RESEARCH, 34
(Matthew Rimmer ed., 2015).
7 Article 1, International Covenant on Civil and Political Rights (ICCPR), Article 1 (2)
of Charter of United Nations and International Covenant on Economic, Social and
Cultural Rights (ICESCR) 1966.
8 Convention concerning Indigenous and Tribal Peoples in Independent Countries
1989, Art. 1.
9 Resolution of Sub-Commission on Prevention of Discrimination and Protection of
Minorities, Aug. 27, 1992, E/CN.4/Sub.2/1992/30, 1992/35.
10 Id.
11 United Nations Declaration on Rights of Indigenous Peoples, art. 31.
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So, indigenous intellectual property can be extended over the
knowledge relating to the following three distinct categories:
a. Traditional cultural expressions: comprising of indigenous folklore
like folktales, songs, dances, sports, jewellery, pottery, other
cultural practices.
b. Traditional Knowledge: which is broad enough to accommodate
experiences and knowledge relating to local fauna and flora.
c.

Genetic Resources: relating to plant, animal or even indigenous
peoples themselves.12

Also, it is important to mention that the term “indigenous
peoples” has been used in this article over other terms like traditional
communities, adivasis, scheduled tribes, ethnic group to adopt a
wider perspective where the group as a whole is entitled to a right in
contrast to individual indigenous people in the group. This is keeping
in mind that indigenous societies recognize either communal owning of
property or guardianship over such property as “For local communities,
rights are a means of maintaining and developing group identity rather
than pursuing private economic benefit. ”13.
The primary challenges that arise in protecting indigenous
knowledge and intellectual property is the nature of such knowledge
is orally transmitted or performed with records and they often fall
short of novelty/ originality as it is presumed such knowledge exists
in public or is free for use. Also, proof of ownership of such intellectual
property or date of creation for determination of term of protection is
uncertain as these works are often ancient in origin. The very essence
of property being collectively held by members of community or held
as a guardian is in contrast to the individualistic nature of intellectual
property regime which recognizes author’s or inventor’s contribution
as the first owner of the work.
Part II: Exploring Indigenous Peoples’ “Right to Property”.
The Universal Declaration of Human Rights (UDHR) 1948 is a
prominent international instrument furthering the basic human rights
of all human beings i.e. including Indigenous Peoples. The Declaration
established that Indigenous Peoples have the right to “participate in the
cultural life of the community, to enjoy the arts and to share in scientific
advancement and its benefits”14 and have a right to protect the “moral
and material interests resulting from any scientific, literary or artistic
12 Wanjiku Karanja, The Legitimacy of Indigenous Intellectual Property Rights’ Claims, 1
STRATHMORE L. REV. 165, 167 (2016).
13 Halewood M, Indigenous Knowledge in International Law: A Preface to Sui Generis
Intellectual roperty Protection, 44 McGill Law journal, 155-171 (1999), http://www.
lawjournal.mcgill.ca/userfiles/other/7355599-44.Halewood.pdf.
14 Universal Declaration of Human Rights, art. 27 (1).
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production of which he is the author”.15 Thus, Article 27 of the Universal
Declaration of Human Rights is a provision which tacitly guarantees
that Indigenous People has a right to culture and can enjoy the fruits of
such cultural participation such as author of such works just like the
owner of an intellectual property is entitled to the benefits of the same.
Such mention of indigenous peoples’ sovereignty over their natural
resources and natural wealth as well as right to intellectual property
is also recognized in the Universal Declaration of Rights of Peoples
(UDRP) 1976.16 The UDRP states that all people have a right to preserve
and develop their traditional way of life and “have the right to selfidentification and have the right to know, learn, preserve and develop
their own culture, history, language, religion and customs”.17
The rights of indigenous peoples were first time brought to forefront
as a separate international instrument specially for indigenous peoples
in 2007, when the United Declaration on Rights of Indigenous Peoples
affirmed that Indigenous Peoples’ rights are at par with those of every
other individual. Apart from codifying the definition of indigenous
peoples, the Declaration also recognized the necessity of indigenous
control over “their cultures, such as archaeological and historical sites,
artefacts, designs, ceremonies, technologies and visual and performing
arts and literature”18
Indigenous intellectual property embodied in various forms
like “cultural heritage, traditional knowledge and traditional cultural
expressions, as well as the manifestations of their sciences, technologies
and cultures, including human and genetic resources, seeds, medicines,
knowledge of the properties of fauna and flora, oral traditions, literatures,
designs, sports and traditional games and visual and performing arts”19
are recognized under the Declaration and the control, right to maintain,
protect and further develop such indigenous intellectual property lies
with the indigenous peoples they belong to. Such expressions can be
protected and recognized as intellectual property through copyright,
patent, trademarks, etc... as suitable. Thus, after this Declaration it
can be rightly said that indigenous peoples have got a world reputed
platform to voice their opinion, concerns of their indigenous intellectual
property.
It has already been discussed how cultural heritage is of
paramount importance for indigenous communities’ survival. With
these international human rights instruments evidently stating that
indigenous peoples have a right to property, right to culture as well as
15
16
17
18
19

Id. art, 27 (2).
Universal Declaration of the Rights of People, art. 5.
Id. at art. 15.
United Nations Declaration on the Rights of Indigenous Peoples, art.11.
Id. at art 15.
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intellectual property, it becomes easier for the indigenous peoples to
expound on their rights and legally protect their indigenous knowledge
and cultural expressions from slavish coping. While the Western legal
systems are unpopular in according of legal protection to cultural
heritage and indigenous knowledge, if indigenous communities can
grasp the rights stated in such global platforms, they can reclaim their
knowledge and protect the same from intrusion.20
Part III: WIPO’s Attempts at protecting Indigenous Intellectual
Property.
WIPO is one of the specialized agencies of United Nations for
promotion of uniform intellectual property law systems across the world.
Apart from international norm setting in field of Intellectual property,
WIPO’s distinctive feature is it engages in research in collaboration
with local bodies and acts as a platform for all participating members
advocacy of rights and documentation of cases.
As the administrative organization for the Berne Convention, under
the aegis of WIPO Article 15 (4) of the Berne Convention had been
amended to extend protection to unpublished works whose author is
not known so that indigenous folklore can be brought under the ambit
of copyright protection.21
Similarly, WIPO in collaboration with United Nations Educational,
Scientific and Cultural Organization (UNESCO) had prepared the
Tunis Model Copyright Law (Tunis Model Law) in 1976 which exempted
folklore from fixation requirement22 was most indigenous works like
stories, songs, recipes, dance moves etc… are orally passed down
from generation to generation without any recording of the same and
thus relieved Member States from according copyright protection to
indigenous intellectual property subject to prior fixation of work in
material form.
The Mataatua Declaration on Cultural and Intellectual Property
Rights of Indigenous Peoples 1993 was the result of First International
Conference on the Cultural & Intellectual Property Rights of Indigenous
Peoples and is another initiative by WIPO and Sub-Commission of
Prevention of Discrimination and Protection of Minorities, Working
Group on Indigenous Populations to ascertain that indigenous peoples
are the exclusive owners of their cultural and intellectual property.23
20 Lindsey Schuler, Modern Age Protection: Protecting Indigenous Knowledge Through
Intellectual Property Law, Mich. St. Int. L. Rev, 760 (2013), https://digitalcommons.
law.msu.edu/ilr/vol21/iss3/9.
21 The Berne Convention, art 15.4.
22 WIPO Tunis Model Law on Copyright for Developing Countries (UNESCO, 1976) at
17.
23 The Mataatua Declaration on Cultural and Intellectual Property Rights of Indigenous
Peoples, https://www.wipo.int/export/sites/www/tk/en/databases/creative_
heritage/docs/mataatua.pdf.
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The Declaration focused on biodiversity and environment management
issues in indigenous communities and said that no property rights
claims can lay on such natural resources except the traditional
guardianship rights of the indigenous people.24 Since the Declaration
was in response to the ongoing ‘Human Genome Diversity Project’
(HUGO), the Declaration prohibited the project until consent from
concerned indigenous people at local level was obtained.25
WIPO created the “Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore”
(IGC) for debating and drafting international legal instruments for
protection of genetic resources, traditional knowledge and traditional
cultural expressions of indigenous peoples in 2000.26
The WIPO IGC is working continuously since 2000 to draft a
document which will protect the Indigenous Peoples’ intellectual
property rights and has commenced several sessions, meetings where
representatives of indigenous peoples from different parts of the world
have participated, debated and discussed the principles which needs
to be implemented. The objective is to achieve an IP-like protection for
TK and TCEs i.e. a “sui generis” legislation. In 2010, an Intersessional
Working group was also established to held technical sessions between
the biannual meetings of the IGC. Thereafter, several amendments were
made in the Draft Articles framed by WIPO keeping in consideration
the comments received from interested parties and updates were made
in the Glossary of Key Terms.27
The “Draft Articles on Traditional Knowledge, Traditional Cultural
Expression and Genetic Resources” has deliberated on what amounts
to misappropriation and have recognized, firstly, access or use of
traditional cultural expressions, traditional knowledge or genetic
resources without prior informed consent and secondly, if in violation
of the customary laws of the indigenous peoples or the national laws
may amount to misappropriation.28
24 Id.
25 Id.
26 Panel discussion, Expanding Outreach to the Native American Community, UNITED
STATES PATENT AND TRADEMARK OFFICE, Jan. 31, 2012, http://www.uspto.gov/
news/speeches/2012/kappos_NAIPEC.jsp.
27 WIPO, Brief Summary of Documents, Intergovernmental Comm. on Intellectual Prop.
& Genetic Res., Traditional Knowledge and Folklore, 21st Sess., Apr. 16-Apr. 20,
2012, WIPO/GRTKF/IC/21 /INF/2.
28 James Anaya, Technical Review of Key Intellectual Property-Related Issues of the
WIPO Draft Instruments on Genetic Resources, Traditional Knowledge and Traditional
Cultural Expressions, Intergovernmental Committee on Intellectual Property and
Genetic Resources, Traditional 34th Knowledge and Folklore, 34th sess, WIPO/
GRTKF/IC/34/INF/8.
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Similarly, it has also been recognized that the degree of legal
protection accorded to indigenous intellectual property needs to
varying with the nature of the indigenous knowledge embodied herein
and sacred or secret indigenous knowledge needs more protection than
widely used publicly or no more used by indigenous community.29
These draft articles were considered for legal status in 2017 meeting of
IGC and was for the agenda in the fortieth session of Intergovernmental
Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore in June 2019.30
WIPO is also aware that legislative action may not be enough
to protect indigenous intellectual property and therefore it had
commenced practical tools like WIPO’s Creative Heritage Project which
is focussed on awareness creation, training and regional consultations
at local levels for protection and promotion of indigenous cultural and
intellectual property rights.31
Conclusion.
Trade in indigenous intellectual property has increased manifold,
whether in form of pharmaceutical drugs embodying traditional
knowledge, or sale of souvenirs like T-shirts, artefacts, or the music
and entertainment industry remixing and encashing on indigenous
musical compositions. The need for protection of indigenous intellectual
property is long felt. Such indigenous intellectual properties have the
special characteristic of being intrinsically linked with the indigenous
peoples’ intangible as well as tangible cultural heritage and therefore
involves a question of their identity and survival.
While the IGC and the Working groups in WIPO have been working
over development of instruments for protection of Genetic resources,
Traditional Knowledge and Traditional Cultural Expressions, the WIPO
has faced the primary challenge in deciding the scope and ambit of
what constitutes indigenous intellectual property. The Model laws
and Draft Articles developed over decades show WIPO’s willingness to
accommodate indigenous knowledge as subject matter for intellectual
property regime and develop IP-like sui generis protection for rights
of indigenous peoples over their cultural and intellectual properties.
However, at local level there is no binding effect on the Contracting
Parties of WIPO resulting in some States adopting sui-generis option,
while others struggling to protect indigenous intellectual property
within existing IP laws or affording no protection at all.
29 Id.
30 Information Note for the Panel of Indigenous and Local Communities, https://www.
wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_40/wipo_grtkf_ic_40_inf_5.pdf.
31 WIPO’s
Creative
Heritage
Project,
http://www.wipo.int/tk/en/folklore/
culturalheritage/index.html.
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Thus, even after decades of research, consultation and participation
of indigenous communities at WIPO’s deliberation and negotiations,
WIPO’s achievements (as a specialized agency of UN working along
with ILO or UNESCO) is more of a symbolic peace offering towards
Indigenous peoples. Thus, it is justified to call such efforts as “olive leave”
offering towards indigenous peoples where while WIPO recognizes and
engages in promotion of indigenous intellectual property, the same has
no practical uniform norm-setting effect across different jurisdictions
of the world.

Case Comment on “Justice
K S Puttaswamy And Anr Vs Union
of India And Ors”
(Right to Privacy Judgment)
*V Surya Narayana Raju
INTRODUCTION:
The Supreme Court of India has delivered a milestone Judgment
in the matter relating to Right to Privacy in the case of “JUSTICE K S
PUTTASWAMY AND ANR vs UNION OF INDIA AND ORS1 (WP no 494
of 2012)”. The court has given new Ratio Decidendi in this particular
matter Right to Privacy as a right which included in the part III of
our Indian constitution. However, Supreme Court in the present
case discussed the origins of the privacy and in comparison with the
previous fundamental rights cases which decided by the Supreme Court
by observing different countries privacy laws. The doctrine of right
to privacy is gained importance in the recent jurisprudence around
the world on development of various issues raised. The tremendous
presence of various organs from the government regulating different
aspects relating to social existence which causing affect on freedom
of the individual. In the freedom of the particular individual, new
challenges are raised by understanding along with the constitutional
principles2. On the basis of the mentioned observation on doctrine of
right to privacy the honorable Supreme Court framed a valid important
question of that Indian constitution protects the important privacy as
an basic elementary genuine principle, the Court has sensitized the
needs and importance of the doctrine of right to privacy along with the
dangers affecting liberty in a present digital world3.
“An Article from the Harvard Law Review, described privacy as
having an image problem Privacy, as professor observed old-fashioned
at best and downright harmful at worst - anti-progressive, overly costly,
and inimical to the welfare of the body politic”.
The Stanford Encyclopedia of Philosophy tells “several skeptical
and critical accounts of privacy.4 By observing the Doctrine of Privacy,
Privacy of the individual is very important aspect of dignity. Further
*
1
2
3
4

Assistant Professor of Law, HNLU, Raipur.
Writ Petition civil no. 494 of 2012. Decided by the Honourable Supreme Court of
India.
Ibid.
Ibid.
“privacy” , Stanford Encyclopedia of philosophy (2002) ,
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we can say Dignity has both an intrinsic and instrumental value”. By
considering privacy with intrinsic value, human dignity needs to be
protected with utmost importance. But that is not reflecting in the
constitution as an important principle. Doctrine of Privacy includes
the body of an individual dignity and mental aspects of persons. The
interceptive relation between one’s privacy and mental agony which
reflects the individual’s fundamental rights then includes freedom of
individual thought and freedom of self-determination observed in the
Constitution. On consideration of above all, the privacy of an individual
recognizes, right of primary in nature to determine how freedom shall
be utilized in a fruitful manner.
Whether silence which lead to RIGHT TO PRIVACY. The individual
who need to decide what extent silence affects the right to privacy?
The understanding of privacy in terms with Article 21, life and liberty
includes the individual choice of eating habits, the dressing sense, the
faith on religion and other matters of importance and right of selfdetermination requires and includes in the Right to privacy.
The Supreme Court precisely held that “Privacy is a constitutionally
protected right which emerges primarily from the right to life and
personal liberty which mentioned under Article 21 of the Constitution.
The Elements of privacy also arise recognized and guaranteed by
way of other fundamental rights which contained in Part III of the
constitution”. In simplest sense we can understand the right to privacy
is constitutionally protected right. But the interpretation needs much
clarity what exceptions can be allowed for violating Doctrine of right to
privacy.
Further the Honorable Supreme Court observed on “Privacy includes
various personal intimacies like family life, marriage, procreation, and
sexual orientation. Privacy protects the individual autonomy and
recognizes various aspects of the life”.
The background of Right relating to Privacy which leading as
a Fundamental right: In the initially the question relating to Right
to Privacy is started in the case of “M P Sharma v Satish Chandra,
District Magistrate, Delhi”5 was decided by the bench of eight judges.
In this named case an investigation was proceeded by the central
government under the Companies Act, 1956 into the affairs of a
company incorporated under this law, which was in liquidation on the
ground that it had made an organized attempt to mis-utilize its funds
and to conceal the truth on fraudulent transactions from the shareholders. Further Offences were registered and search warrants were
issued during the course of which, records were seized.6
5
6

(1954) SCR 1077
(1954) SCR 1077
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The petitioner has challenged before the court that, search and
seizure violated the fundamental rights is mentioned under part III
specifically in the “articles 19(1) (f) and 20(3) of constitution of India”.
The major issue before the Supreme Court is that the contravention
of Article 20(3). The Supreme Court by observing American scenario
which given opposite. Indian Supreme Court has given the opposite
Judgment which the search does not affect the “Article 20(3) of the
constitution”7. Further Supreme Court categorically held that “the
Constitution makers have thought fit not to subject such regulation
to constitutional limitations by recognition of a fundamental right to
privacy, analogous to the Fourth Amendment, we have no justification
to import it, into a totally different fundamental right, by some process
of strained construction. Nor is it legitimate to assume that the
constitutional protection under Article 20(3) would be defeated by the
statutory provisions for searches”8.
The same Jurisprudence has been repeated in the case of “Kharak
Singh v State of Uttar Pradesh” was rendered by a bench of six judges.
Under this case “Kharak Singh, who was subjected to under the
surveillance from police, including midnight knocks”, approached the
Supreme Court for declaring of his fundamental rights were infringed9.
The Supreme Court observed that “the freedom to move freely
throughout the territory of India10, provided under Article 19(1) (d)
was not infringed by a midnight knock on the door of the petitioner
since his locomotion is not impeded or prejudiced in any manner.
Further the court held that, the right of privacy is not a protected right
under Indian Constitution and therefore the attempt to ascertain the
movements of an individual which is merely a manner in which privacy
is affected is not an infringement of a fundamental right guaranteed by
Part III”11.
In the same case Justice Koka Subba rao by giving dissent opinion
held that Article 21 embodies the right of the individual to be free
from restrictions. In view of the regard, the Constitution does not
expressly provide the right to privacy as a fundamental right and the
right to privacy is essential to Right to life and personal liberty 12. On
his opinion, the Indian Constitution does not expressly provided the
Doctrine of right to privacy as a fundamental right, but the relevant
right is an essential requirement of right to life and personal liberty13.
7 See Article 20(3) of the Indian Constitution, 1950.
8 MP Sharma (1954 SCR 1077), at page 1096-1097.
9 Kharak Singh vs. The State of U.P. and Ors. - 1962 (1) SCR 332
10 Article 19(1)(d) of the constitution of Inda.
11 Cited in Kharak Singh (Supra Note 18) Page 351.
12 Supra note 2. Para 18.
13 Supra Note 18. At Pages 358-359.
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Finally the entire Jurisprudence was settled down in the “JUSTICE
K S PUTTASWAMY AND ANR vs UNION OF INDIA AND ORS” which
decided by the nine judge constitution bench by majority. The Supreme
Court over ruled both the above Judgments and held that Right to
Privacy as a Fundamental right which included in the “Article 21 of the
Indian constitution. Further observed relating to Informational privacy
is part of the right to privacy”. The extreme threat on right to privacy
in the age of information can originate from the as well as non state
entities. In this regard the central government needs to take immediate
measures on data protection as well as right to privacy.
The Court disposed off in the following way in the mentioned case:
(i)

The decision made in case of M P Sharma stands valid?

(ii) The Judgment made in Kharak Singh by observing that the right to
privacy is available under our constitution?
(iii) Whether right to privacy is available under Article 21 of the
Constitution?
By these lines we clearly can understand that Right to privacy
is included in the Personal Life and liberty. But even so the wellknown question arising whether the given Ratio is sufficient for the
interpretation given by what is privacy? By writing this comment I
personally observes court fails to give proper understanding on doctrine
of privacy. Even so the court observed as a part of the fundamental
right, in case there is proper meaning of concept of privacy again there
is chance to the governments to interfere into the liberty and privacy of
the citizens of this country.
Analysis of the Judgment: First of all before analyzing the
judgement on this particular case we need see what are all issues
involved. By observing developments in the case particularly we can
understand the following are the issues?
1. Was the court decision on Right to Privacy under part III is
appropriate or not?
2. To what extent the interpretation given under the case on right to
privacy is sufficient or else how much extent the privacy includes?
3. Did the court adequately justified the reasoning on Right to privacy?
4. What are the future implications on this Judgment incase privacy
continues as fundamental right?
On the basis of issues in the case the author has answered
accordingly,
By answering the first issue the Honorable Supreme Court clearly
highlighted that Right to Privacy as a fundamental right which included
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in the Article 21 of the Indian constitution.14 But court failed to given
an explanation on this mentioned right in constitution. However,
the court only concentrated on identifying the Right to Privacy as a
fundamental right and also should concentrate on what actually the
Right to Privacy? Then only the objective of the foremost judiciary of
this country would be fulfilled.
By elaborating the second issue quoted by the author, Right to
privacy includes so many things like living a life with self-dignity which
not to share whole or everything of the human life. Right to Privacy
is a fundamental right now after this Judgment but the court failed
to an answer on the non-government interference on the citizen’s life
and liberty. The court supposed to answer and to frame guidelines on
Interference of the government on right to privacy. In the case certain
things allowed for the security of the state, both the legislature and
Judiciary need to come to a conclusion as such how much extent they
could involve in the citizen’s Right to Privacy? Furthermore the balance
relating to confidentiality of particular person information is made out
of public, it has huge impact on his/her reputation and dignity. These
kind of anomalies should be answered accordingly.
By looking into the third issue mentioned in this paper the court
failed to give an answer on justified reasoning on Right to Privacy.
First of all we should know whether Right to Privacy is against the
state only or it also against to the private individuals or not? Because
there is a chance that not only the government could violate this
fundamental right but corporate entities may have violate the right
to privacy provisions. The SC categorically told that the government
should interfere on the data protection laws which relating to data
privacy but again failed in what extent and what way?
“The rights, liberties and freedoms of the individual are not only
to be protected against the State, they should be facilitated by it. It
is the duty of the State not only to protect the human dignity but to
facilitate it by taking positive steps in that direction. No exact definition
of human dignity exists. It refers to the intrinsic value of every human
being, which is to be respected. It cannot be taken away. It cannot give.
It simply is. Every human being has dignity by virtue of his existence.
The court need to identify the steps for protecting of human dignity
with at par level with other civilized nations”.
By concentrating on the fourth issue which is talking about future
problems. The recognizing Right to Privacy as a fundamental right is
a well keen decision which going to help the indian society. In so far
as by recognizing this right and also need of an proper guidelines for
identifying the Right to privacy. The judgment has actually not defined
14 See article 21 of the Indian Constitution, 1950.
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and identified the steps what is to taken in future by the various
organs of the State. With this Judgment there is a probability that the
following problems may arise:
1. Increasing of the future litigation in the area of Right to Privacy.
2. Difficulties on identifying what right to privacy includes.
3. Effected problems in data protection Laws.
4. The major difficulty which is on the defining and identifying the
Doctrine of Right to Privacy.
5. The problems which may arise in the field of informational privacy.
Conclusion:
Right to Privacy has been held that it is an important fundamental
right under “right to life and personal liberty under Article 21 of the
constitution which included in Part III of the Constitution”. In this
particular case like the right to life and liberty, the Honorable Supreme
Court held that privacy is absolute. However on the other side the
privacy is not absolute like life and liberty which can be curtailed with
the procedure established by law along fair and reasonable grounds
mentioned in the part III of the Constitution. The limitations and
restrictions on right to life would applicable even to the right to privacy.
The major drawback in this particular Judgment is the Supreme
Court has not provided the exhaustive valid information or a valid
entitlements or interests involved in the right to privacy. The court
has transferred the responsibility on the legislature to define
and identification of the Doctrine of Right to Privacy by way of the
Constitutional amendment. Accordingly certain changes need to be
occurred. Moreover the constitution which framed seventy years ago is
not sufficient for the present technological regime. We need to change
as per the present technological requirements on law relating to Right to
privacy which have to be included by way of amending the constitution.
The formal order to the legislature is not sufficient for adopting the
proper Law. On the other side looking into the Judgment the court
should have prescribe what steps to be taken for the fulfillment of
intention of the Judiciary.

The Psychology Of Personal Injury On
Victim
*Dennis Odigie, Ph. D.
Introduction
A convenient way to commence this paper for a better understanding
of the topic is to have an overview of the basic concepts of ‘personal
injury’ and‘ family’ against the backdrop of their connotations within
the context of how the former negatively impacts the latter in various
respects.
1.1 The Concept of Personal Injury
Personal injury is an aspect of the Law of Negligence in Tort.
Personal Injury cases are legal disputes that arise when one person
suffers harm from an accident or injury, and someone else might be
legally responsible for that harm. Being a fault liability based tort, it
seeks to find others legally at fault for harm suffered by an accident
victim through court judgment1. The major situations that give rise
to personal injury are road traffic(motor) accidents, Industrial/Factory
accidents2, harm resulting from the use of defective products3, medical
negligence 4,food poisoning arising from packaging of unwholesome
food or adulterated drinks5, the misuse of home equipment or use of
faulty ones, use of defective premises6 and so on.
*
1
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3
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Associate Professor of Law, Faculty of Law, University of Benin, Benin City, Nigeria
http://injury.findlaw.com/accident-injury-law/personal-injury-law-the-basics.html
assessed on 15/6/2019
Iyere v.Bendel Feed and Flour Mills Ltd(2008) 18 NWLR(Pt.1119) 300
In Constance Ngonadi v. Nigerian Bottling Co.Ltd(1985)NWLR(Pt.4)729, the plaintiff
was injured by the kerosene refrigerator which she had bought from the defendant
and which exploded in the course of use. in her beer parlour causing her extensive
bodily injuries..
In Okekearu v.Tanko ((2002)15 NWLR(Pt.791)657,the defendant, a medical doctor
amputated plaintiff’s finger without his consent, The defendant was found liable
for the act.
In Oye v. Soremu v. Nig. Bottling Co. Ltd (1977)12 C.C.H.C.J.2735,the defendant was
held liable to the plaintiff who bought and consumed defendant’s adulterated soft
drink. Foluke Dada observed in her article titled “Legal Effects of the Nigerian Patent
Law on Sale of Drugs and Consumer Protection in Nigeria”(2014)ABU Journal of
Private and Comparative Law. Vol.6& 7133 at144, that there was imbalance of power
between consumers and drug manufacturers/counterfeiters, the no-return/refund
policy of goods purchased locally, including medicines and the loss of such rights
as the breach of warranty. It has also been argued by Odigie Dennis in his article
titled “Is the Consumer Really Protected by Law?”(2011) Uniuyo Law Journal,Vol.2,95
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1.2 The Concept of Family
The family unit is the strongest organised association of man
bonded by blood affinity or ancestral ties with most members playing
vital roles for the sustenance of the unit. The family is the smallest unit
in the social structure of every society.7 It is generally accepted that the
family is the basis of every human community, and the family may be
regarded as the nucleus of society. Sometimes, the concept of ‘family’
in African perspective could include ‘extended family’ which has been
defined as8;
...a group of closely related people, known by a common name
and consisting usually of a man and his wives and children, his
son’s wives and children, his brothers and half-brothers and
their wives and children and probably other near relations.
Personal Injury could result in devastating and negative
consequences on the victim’s family life, in the form of discounted
and psychological lifestyles. A substantial minority of injuries involves
an important disruption of work and family life. The affected families
may have little or no savings, and they may be kept barely out of
poverty by 2 low-wage incomes in jobs with neither flexibility nor
job security. The impact of disabling workplace injuries on affected
families is often devastating because it is usually the breadwinner that
is affected. Moreover, the probability of a disabling work-place injury
is itself unequally distributed, with low-income and minority workers
concentrated in less-safe jobs. Given the growing inequality of family
income in the United States, these negative impacts of work-place
hazards have, in recent years, become additionally concentrated at the
bottom of the income distribution9.
2.0 Aspects of Psychology of Personal Injury on Victim
Personal injuries could impact negatively on family life in many
ways which could be summarized as follows10.
2.1 Physical Deformity:
The affected member of the family could suffer physical deformity
or changes in appearance which could range from minor and
unnoticeable deformities to those that dramatically change the way
the victim/claimant looks. There could be awkward and odd looking
scars or extreme deformities that could result to social challenges to
7
8
9
10

E. I. Nwogugu, Family Law in Nigeria, (HEBN Publishers, 2011) xxvii.
M. M. Green, Land Tenure in an Ibo Village (Lund Humphries, 1941) 2-3.
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1449455/] accessed 11/01/2019.
http://budgetandthebees.com/7-ways-a-personal-injury-can-affect-areas-in-yourlife-sponsored/ (accessed 16 April, 2019).
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the victim and his family members, where children may no longer be
proud of their family members.
2.2 Mobility:
Personal injuries like sprains and dislocations could affect a
person’s movement in a temporary or permanent form, depending on
the severity.
2.3 Loss of Income:
Personal injuries could cause the victim to lose income. The loss
could be significant if treatment procedure requires full concentration
and complete abstinence from work.
2.4 Career Growth:
The extent of personal injury could hamper a person’s career growth.
The stage of a person’s work-life could be static especially for works
that require specific skill. The victim’s career could be compromised or
even halted.
2.5 Financial Cost and Expenses:
The medical expense of the claimant could be overwhelming. It
could sometimes include orthopaedic treatment and affect the family
finance and general wellbeing of the family.
2.6 Emotional and Psychological Pains/Trauma:
Personal injury could cause trauma, nightmares and general
instability of the claimant which would adversely affect family stability
and order.
2.7 Loss of Consortium:
This refers to the inability to have normal marital relations.11 Such
loss arises when a spouse has been injured and cannot participate in
sexual relations for a period of time or permanently due to the injury, or
suffers from mental distress, due to a defendant’s wrongdoing, which
interferes with usual sexual activity. This topic shall be examined in
the light of the impact of personal injury on the major family members
namely; the father, mother and child.
The plight of family members who suffer personal injury, and by
extension the entire family of the victim are resonated by absence
of public policy on compulsory insurance policies for factory and
construction industry workers in cases where the victim was a
breadwinner.
11 http://legal-dictionary.thefreedictionary.com/loss+of+consortium accessed
24/3/2019.
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3.0 Where the wife is the personal injury victim:
Women are usually regarded as the hub of the matrimonial home.
The upkeep of the home, upbringing of the children and putting the
home tidy and in good shape are some of the primary responsibilities of
the woman. Other responsibilities include her matrimonial obligation
to the husband who is the head of the family unit. Most times, the
husband contends with making effort to put food on the table while
leaving the coordination of the other home management to the wife.
Where the wife becomes the victim of personal injury, a lot of things
would be adversely affected at the home front either in her capacity as
wife or mother. In Nigerian Bottling Company v Constance Ngonadi12,the
plaintiff who operated a beer parlour in Benin City was introduced to
the use of kerosene refrigerator called “Evercold” by the appellant in its
capacity as the sole distributor of the product in Nigeria. In the course
of use, the refrigerator exploded and caused extensive bodily injury
to the plaintiff/respondent who was unsuspecting because she relied
on the appellant’s skill and judgment. The injuries suffered from the
explosion affected the breastfeeding of her children, the colour of her
hair, breast and hands. The medical doctor one Dr Samuel Ozomokhua
who testified as plaintiff’s witness said in his evidence:
I medically examined her and found as follows: Burns of the
breast muscles, right side of the face extending to the right side
of the ear and neck, the whole of her arm… the scar cannot get
back to the original colour of the skin… therefore, the plaintiff
cannot lift heavy loads with the right hand nor withstand
muscular assault...she cannot properly wash clothes, grind
pepper or pound yam…she will easily get tired in discharging
her domestic duties…this would affect the breastfeeding of her
children…
Other germane negative effects of the injuries on the plaintiff
included the fact that she would be unable to use the normal female
cosmetics to avoid the risk of having cancer of the skin, she could also
nor afford to take part in cultural dances where the breasts and arms
are expose, and had to wear long sleeves to avoid exposure of the ugly
scar left there after the burns and had become susceptible to quick
ageing of the hand and skin. Although the plaintiff/ respondent was
awarded the sum of N30, 000.00 by the Supreme Court, it certainly
could not translate to restoration of her happiness and fulfilment as a
family woman, since no amount can restore or adequately compensate
a shattered human frame 13. The plaintiff in the quest for sustenance
or support for family found herself in the unfortunate incident that
12 (1985) 1 NWLR (Pt. 4) 739
13 Hanseatic case
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resulted in a lifelong deformity and the unpalatable reality of her ability
to render her unusual domestic and motherhood obligations. On a
similar note, in United Bank of Africa Ltd v Mrs. Ngozi Achoru14, the
plaintiff who was a teacher by profession suffered extensive physical
injuries when the appellant’s driver drove negligently and caused the
plaintiff to swerve and collide with a tree. As a result of injuries sustained
in the accident, the plaintiff could only walk with the support of a stick,
she could no longer jump across a gutter, and was unable to partake
in certain social activities that she used to derive joy in doing, such
as dancing and playing games. These negativities directly affected her
fulfilment and happiness as a family woman. The Court held that the
overall effect of the injuries on the plaintiff resulted in loss of earning
from occupation, loss of amenities of life and pain and suffering.
Evidently, the plaintiff suffered the aforementioned injuries at
the prime age of 28 years when life still had a lot for her in terms of
enjoyment of social amenities of life and fulfilment as a happily married
wife with her limbs intact. She summarized her predicament as follows;
I am still in pains as a result of the accident. I still need to walk with
a walking stick. I was 28 years at the time of the accident. I no longer
play games like tennis or even jump. I cannot take part in any physical
exercise. I cannot even dance.
Form the totality of the plaintiff’s experience aforementioned, it is
obvious that it would take a passionate, loving husband to sustain
the hitherto happiness in the matrimonial home. It would take even
a greater degree of patience and tolerance to fill the gap that would
have been created in the home in the form of the plaintiff’s inability
to perform her usual domestic chores, all as a result of the physical
deformity that was least bargained for by the plaintiff.
3.1 Gynaecological Complications arising from Negligent Medical
Procedures.
The impact of personal injury on a woman could be devastating,
ranging from inability to bear a child, or take care of her children, or the
home. In Lim Poh Choo v Camden & Islington Area Health Authority 15,
the plaintiff a 41 year old doctor was admitted for minor gynaecological
dilatation ad curettage (D & C) operation, after which she suffered a
cardiac arrest which led to an irreversible brain damage. She could
neither talk nor walk. The conclusion by the doctor who explained her
was that she would require maximum personal assistance for the rest
of her life and would not be able to function as a psychiatric doctor that
she was. She was awarded a substantial sum as damages. Certainly,
14 (1990) 6 NWLR (Pt. 156) 254
15 (1979) 1 QB 196
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Dr.Lim, being a psychiatric doctor was by virtue of her status a bread
winner, and prospective family woman. However the reality of either of
the foregoing was scuttled by the medical accident which resulted in
her being rendered a vegetable for the rest of her life. Her happiness
as a woman was taken away her dream of being an accomplished
psychiatric doctor had been aborted and she now had to be dependent
on the assistance of others including her mother.
There have been occasions where the family happiness have been
shattered, sometimes to the extent that love ones are lost due to
obstetrician’s negligence. In Kralj v McGrath16, the plaintiff, a woman
of 35 years, was admitted to the hospital for the expected birth of
twins. In the course of delivery the consultant obstetrician without
the use of anesthetic put his hand inside the plaintiff in an effort to
turn the second twin, who was lying in a traverse position by manual
manipulation of it head. This led to severe disabilities in the baby who
died eight weeks after. The plaintiff also had to deliver the baby by
caesarean section as the doctor’s effort proved abortive. This resulted
in great pains to the plaintiff, it also drastically altered the plaintiff’s
plan being that she had decided not to have any other baby, after the
twins. In an action brought against the hospital, the Court awarded
substantial sum as damages. In his evidence, professor Huntingford, a
distinguished doctor and Professor of Obstetrics and Gynaecology said,
The acceleration of the labour was undesirable in the case of
Mrs. Kralj because it would make the rotation of the second
twin more difficult … what happened to Mrs. Kralj was horrific
treatment, completely unacceptable, breaking all the rules
made to safeguard the mother and the baby …. What Mrs. Kralj
had undergone was an excruciating, painful experience, and
indicated very bad practice which was totally surprising.
In this case, Mrs. Kralj was said to be at risk in any subsequent
pregnancy which would have been totally avoided but for the misfortune
that befell her.
In Felicia Ojo v Dr. Gharoro & UBTH17, the plaintiff had a surgical
operation in the University of Benin Teaching Hospital for the removal
of a growth in her fallopian tube, so she could get pregnant. In the
course of the operation, the 1st and 3rd defendant negligently left in the
plaintiff’s womb a broken needle as a result of which she experienced
great pains. In an effort to remove the broken needle, the plaintiff was
subjected to a second surgical operation which proved unsuccessful at
locating the broken needle. Instead she experienced more pains and
swollen tummy. A third surgery was performed by a private medical
16 (1986) 1 ALL ER 54
17 (2006) 10 NWLR (Pt. 987) 173
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practitioner Dr. Egharevba, who was still unable to remove the broken
needle. The plaintiff was then referred to the University College
Hospital, Ibadan for exploratory laparotomy18 under fluoroscopy in
order to remove the broken needle. plaintiff, she did not call any of
these gynecologists as witnesses. As a result, she was said to have
failed to establish a case of negligence against the defendants. Her
claim was accordingly dismissed.
The plaintiff in this case suffered numerous misfortunes in her
quest for a fulfilled life as woman. First, her prospect of being able to
bear a child (which a her primary aim of choosing to undergo ill-fated
surgery was lost to the negligent surgical procedure by 1st defendant
and treacherous surgical needle used. Whereas, the quest for ability for
her to carry a baby in her womb was the singular reason that propelled
her in the first place to undergo surgery for the removal of the growth
in her womb in the defendant’s hospital. The second negative effect was
that the plaintiff was by reason of the broken needle left in her body
subjected to excruciating pains, and three subsequent operations,
this time not to enable her bear a child, but to save her life from the
complication. Thirdly, she was by reason of the defendants negligence
act subjected to financial expense in a bid to have the broken surgical
needle removed from her body.
Probably or most presumably, providence would have favoured her
one day and she would have been able to carry a bay in her womb without
removing the growth. Her quest for a better and healthier life netted
her in the irreversible quandary of complete state of hopelessness in
child bearing. Who knows what would thereafter become of her fate in
her matrimony without the least prospect of being able to carry a child
not due to her fault but by reason of the defendant’s act of negligence.
In Lim Poh Choo v Camden & Islington Area Health Authority19,
the plaintiff the medical accident took the plaintiff’s happiness as a
woman away. There have been occasions where the family happiness
have been shattered, sometimes to the extent that love ones are lost
due to obstetrician’s negligence. In Kralj v McGrath20, the plaintiff,
a woman of 35 years, was admitted to the hospital for the expected
birth of twins. In the course of delivery the consultant obstetrician
without the use of anaesthetic put his hand inside the plaintiff in an
effort to turn the second twin, who was lying in a traverse position by
manual manipulation of it head. This led to severe disabilities in the
baby who died eight weeks after. The plaintiff also had to deliver the
baby by caesarean section (C.S) as the doctor’s effort proved abortive.
18 The surgical opening of the peritoneum to expose the abdominal contents.
19 (1979) 1 QB 196
20 (1986) 1 ALL ER 54
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This resulted in great pains to the plaintiff. It also drastically altered
the plaintiff’s plan being that she had decided not to have any other
baby, after the twins. In an action brought against the hospital and the
defendant for damages for negligence, the Court awarded a substantial
sum as damages.
3.2 Religious factors
Once the negligent act of a tortfeasor results in injury to a claimant,
the fact that the claimant refused to compromise her religious faith
and submit to a particular medical procedure in order to ameliorate or
avert an imminent danger that would ordinarily have occurred without
such procedure would not be a defence to the defendant. In WalkerFlynn v Princeton Motors Pty Ltd: 21P, a young Roman Catholic woman
whose pelvis was fractured in an accident caused by D’s negligence,
had, by the date of the trial given birth to two children by caesarian
section, and evidence was led that further caesarian sections would
become progressively more hazardous, but that P, because of her
religious beliefs, would not minimize the danger of a future pregnancy
by resorting to artificial means of birth control. The trial judge directed
the Jury to decide whether the religious belief was genuinely held
and reasonable, and, if it was, to award damages on that basis. The
Jury awarded substantial damages, and the award and direction were
upheld on appeal.
3.3 Housekeeping Ability.
A housewife who becomes inactive in the home could become
unable to do her usual primordial house chores, once she suffers
permanent injury or severe injury. Sometimes, she is constrained
to engage the services of house help. Where this turns out to be
the situation, the personal injury victim can claim damages for loss
of housekeeping ability in the pre-trial period. This claim is on the
assumption that the plaintiff needed domestic help to compliment her
domestic responsibility. She is entitled to compute the entitlement on
multiplier basis. It is an item of special damage and can be claimed
under a separate head. It is irrelevant that the plaintiff did not employ
domestic help during the pre-trial period. The amount is calculated on
the basis of the estimated cost of employing the necessary house help.
In Daly v General Steam Navigation Co. Ltd22, the plaintiff, a
housewife aged 34 with young children was seriously injured in an
accident while driving on the defendant’s passenger vessel due to the
defendant’s negligence and suffered permanent disability in her right
arm. Her claim for damages against the defendant included a claim on
21 (1960)60 S R(NSW)488
22 (1980) 3 ALL ER 696
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her own behalf for loss of her ability to do her house work in respect of
both the period between the accident and the trial (pre-trail period) and
the future years. The plaintiff did not in fact employ domestic help in
the pre-trial period since her husband and his (husband) sister helped
her in the house. The trial judge treated the whole plaintiff’s claim
for loss of housekeeping as a separate head of damage and not an
element of general damages for pain and suffering and loss of amenity;
and measured that head of damage according to the estimated cost of
employing the necessary domestic help. The claim succeeded. In his
judgment, Bridge L.J of the Court of Appeal (Civil Division), referred
to and replicated the trial judge’s (Ormrod LJ) statement which read:
Having considered the matter, I have reached the conclusion
that this disability should be treated as a separate head of
damage. When a person in paid employment suffered a total
or partial loss of earning by reason of disability, such loss is
invariably treated as a separate head of damage, with separate
assessment of past and future loss. Where the person concerned
is a house wife who is disabled wholly or partially from doing
housekeeping in her own home, she does not suffer an actual
loss of earnings, and unless a substitute is employed, she may
not suffer any pecuniary loss at all. Nevertheless, she is just
as much disabled from doing her unpaid job as an employed
person is disabled form doing her paid one, and I think that she
is, in principle entitled to be compensated separately for her
loss in a similar way.
It is irrelevant that the injured housewife did not have the resources
to employ a house help. This inability does not detract from the
entitlement of the award of the cost of employing someone to do the
job. The learned Court of Appeal judge referred to an excerpt of the trail
Judge’s comment wherein he said:
The Daly’s did not have the resources to employ such assistance
in the past, but I do not think that the plaintiff’s loss should be
assessed at a lower figure on this account. The loss occurred
and the cost of employing someone else is no more than a way
of measuring it.
The injured housewife is also entitled to cost of employing the
services of a house help to do her housekeeping job from the date of
trial, for the rest of her life. This is calculated on the basis of estimated
number of years she has to live with the disability in terms of her life
expectancy. This is calculated by taking a multiplier half the number of
years she has to live. It is irrelevant that the plaintiff may never employ
domestic assistance, or may choose to expend the sum awarded on
luxuries which she would ordinarily have been unable to afford. The
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rationale behind this principle is that damages awarded as cost of
future employment of domestic assistance is predicated by the court’s
view of what she reasonably needs to compensate her for her own
disabilities. In his judgment in Daly’s case, Bridge LJ said:
It is really quite immaterial, in my judgment, whether having
received those damages the plaintiff choose to alleviate her own
housekeeping burden which is an excessively heavy one, having
regard to her considerable disability to undertake the labour
which has been taken as the basis of the estimate on which
damages gas been awarded, or whether she chooses to continue
to struggle with the housekeeping on her own and to spend
the damages which have been awarded to her on other luxuries
which she would otherwise he unable to afford.
In situations where woman in the home becomes unable to perform
her usual responsibility to her family members, the home experience
sadness and incompleteness. It takes a lot of patience and understanding
of the husband and children to cope with the inadequacies created
thereby.
4.0 Where the Husband is the Victim.
Men can experience an injury or illness as a result of a negligent
procedure or inadequate care. Incorrect advice, mistaken diagnosis,
lack of care or even a failure to safeguard your health can cause
serious damage which may be permanent23. Injury could also result
from industrial injuries and disease; road traffic accidents; crime and
abuse and medical negligence and sports injuries. Where the man
who is usually the bread winner of the family becomes the victim of
personal injury, many things go wrong in the home.
In this case it was obvious that the plaintiff could no longer practise
his trade as he used to before the accident. It was also beyond the
doubt that the possibility of being employed elsewhere had become
every remote and this was obviously going to have an adverse effect on
the plaintiff ability to cater for his family.
The wife could be constrained to give up her paid job to enable
her take care of the husband. The financial responsibility of the
upkeep of the home which is the primary responsibility of the husband
automatically falls on the shoulders of the wife. The accident could
even have a more devastating effect on the husband, such as loss of
consortium. The husband’s unhappiness or inability to be productive
as he used to be, adversely affect the mood of the home.
23 http://www.medic8.com/healthguide/personal-injury/male-health-claims.html,
accessed 13/6/2019
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4.1 Occupational Illnesses.
Industrial diseases include asbestos related diseases, e.g.
mesothelioma, vibration white finger, black lung; noise related hearing
loss and factory accidents. These tend to affect men more than women
for the simple reason that men are more likely to be employed in these
types of occupations than women. Occupations such as coal mining,
construction work, labouring, engineering are traditional male areas of
work24. These types of jobs have usually been undertaken by men which
is due to the fact that they involve heavy lifting and carrying which
requires a great deal of physical strength. Motorbike accidents tend to
involve more men than women, and this can be attributed to the fact
that more men than women ride motorbikes. Men are more likely to be
the victim of a violent crime such as physical assault or mugging which
results in a personal injury. The 16 to 24 age group for men is most at
risk although this equally applies to women in this age group. Medical
accident could result in injuries to the male reproductive system and
include sterility and erectile dysfunction (impotence). Football and
rugby are still dominated by men although increasing numbers of
women are participating in these sports. This increased participation
may result in a rising number of claims by women.
4.2 Loss of Consortium
Consortium relates to the right of the spouse to all the normal
relationships with his or her mate. A good definition of the elements of
the marital relationship that comprise consortium is set out in Tribble
v Gregory25 as follows:
The interest sought to be protected is personal to the wife and
arises out of the marriage relation. She is entitled to society,
companionship, love, affection, aid, services, support, sexual
relations and the comfort of her husband as special J rights and
duties growing out of the marriage covenant. To these may be
added the right to live together in the same house, to eat at the
same table, and to I participate together in the activities, duties
and responsibilities necessary to I make a home. All of these are
included in the broad term, “conjugal rights.”
The interest sought to be protected is personal to the wife and arises
out of the marriage relation. She is entitled to society, companionship,
love, affection, aid, services, support, sexual relations and the comfort
of her husband as special rights and duties growing out of the marriage
covenant. To these may be added the right to live together in the same
house, to eat at the same table, and to I participate together in the
24 http://www.medic8.com/healthguide/personal-injury/male-healthaccessed 10/5/2019
25 288 SO 2d 13, 16 (Miss. 1974)
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activities, duties. Every marital relationship is ordinarily spiced with
active sexual activity. This expectation finds support in spiritual,
emotional and psychological fulfilment and obligation. Therefore, when
a spouse, especially the male becomes unable to meet this all important
matrimonial obligation as a result of injury suffered in an accident he
becomes dejected, unhappy and stands the risk of inability to procreate
or even desertion by the wife with the consequential effect of frustration
taking the centre stage of the man’s thoughts and life. It is beyond doubt
that no amount of monetary compensation can fully compensate for a
man’s inability to engage in sexual activity or procreate. The foregoing
underlines the importance of the need to guide against acts that could
put a man on this seat of misfortune. Employers of labour owe a duty
to ensure that employees are not exposed to such risks. Liability is
almost strict where the negligence of one person results in the injury to
other results in injury to another’s reproductive organ.
This principle remains the same either in the case of road traffic
accidents that result in such injuries. In Compagnie Generale de
Geophysique (Nig) Ltd v Luke Asaagbara & Anor 26, the plaintiff was a
casing clerk in the employ of the defendant/ appellant’s oil exploration
company was injured by a sharp stich which pierced the plaintiff’s
overall garment, penis, scrotum and stomach leading to impotence.
The defendant company was held liable to the plaintiff for the injuries
sustained, it was held that if the defendants had provided the plaintiff
with the appropriate safety work tools and cleared the bush paths of
sharp sticks the accident would have been averted.
In a similar development, the plaintiff a 34 years old crane operator
in B.C.C (Nig) Ltd v Okpara Elemadu27, suffered a severe bodily injury
and burns all over his body leading to exposure of his intestines.
The accident occurred because the plaintiff was given a faulty crane
to operate in the course of his duty. In the process, the boom of the
crane touched a high tension cable which result in electrocution of the
plaintiff. The medical doctor who treated the plaintiff in his evidence
said:
In my experience where there is loss of a limb, parts of a body or
(sic) leaves a scar, it can affect them to the extent of even loss of
libido so if the PW1 says that since the incident he is no longer
able the copulate i.e. have sexual intercourse with his wife, I will
not be surprised.
The above medical evidence sufficiently established a case of
continuing permanent disability. On a similar note, in Paul Ebe v
26 (2001) 1 NWLR (Pt. 693) 155.
27 (2005) 7 NWLR (Pt. 923) 28
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Albert Nnamani28, the plaintiff was riding his Yamaha motorcycle when
suddenly the 1st defendant drove the 2nd defendant’s trailer and veered
onto the road and knocked down the plaintiff, spilling his testicles
on the road. The medical doctor who treated the plaintiff confirmed
that he (plaintiff) had lost 100 percent of his reproductive function.
The plaintiff became unable to sexually satisfy his wife. This led to
his being deserted by the wife. The medical doctor recommended a
remedial alternative that the plaintiff could be flown to the United
States of America for transplant of testes, which was also no guarantee
that the plaintiff could make a woman pregnant. The defendants were
held liable for the permanent disability of the plaintiff and cost of testes
transplant.
A dispassionate appraisal and careful perusal of the foregoing cases
under this sub-head reveal a harrowing tale of how sexually active
men were rendered involuntarily impotent and castrated by accidents
attributable to the negligence of others. With the hope of regaining the
hitherto ability to reflect sexual fulfilment and satisfaction, the victims
were reduced to a situation of life where they could onl y stare at
their wives and imagine rather than experience the pleasure of sex as
matrimonial obligation. In other situations, as in Ebe v Nnamami29, the
plaintiff was not even lucky enough to have a wife to stare at after the
accident and ensuring impotence, having been deserted by his young
wife. This is one of the many devastating effects of personal injury on
family life.
5.0 Children as Victims of Personal Injury.
Children are prone to injuries and illnesses but usually recover
without any ill effects. But, unfortunately there are some children
who sustain an injury which is so severe that it causes a permanent
disability or even death30. Children are naturally boisterous and enjoy
exploring their environment without any fear or awareness of the
potential dangers. Children are likely to become injured in the following
places: school, at home, on the roads, parks and playgrounds, school
trips and many other public places. There is no limit to the number of
places where a child can become injured; this means that it is virtually
impossible to protect them at all times from danger.
There are rules and guidelines in place to ensure that our children
are kept safe and free from harm but if any of these fail then the after
effects can be devastating. A nightmare situation for any parent is
seeing their child become injured and as a result of negligence or a
28 (1997) 7 NWLR (Pt. 513) 479
29 (1997) 7 NWLR (Pt. 513) 479
30 http://www.medic8.com/healthguide/personal-injury/children-s-accident-claims.
html, accessed 2/05/2019
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lack of duty of care. This causes untold distress for both the child
and their family. The law assumes that children do not have the same
well-formed judgment as adults do, and has fashioned special rules for
compensation and liability in accidents involving children. In general
a child has a right to compensation for pain and suffering, permanent
injury, or disability in the same manner and for the same amounts as
an adult. Also, a parent has a separate right to be compensated for
medical bills paid on behalf of a child31.
Most personal injury claims pertaining to children involve the legal
theory of negligence. This requires showing that the defendant owed a
duty to the child victim and breached this duty, resulting in injury to the
child. The duty that is owed is based on the particular circumstances
of the case. It may involve the requirement for the defendant to act with
the ordinary care that a reasonably prudent person would act in the
same situation. For example, if the accident involved an automotive
accident, the duty of care is to drive with the same care and skill that
other reasonable motorists would exhibit under the same conditions. If
the case involves medical malpractice, the question is usually whether
the healthcare provider acted with the same care and skill that another
doctor with the same specialty and experience would have acted in a
similar geographic region. It is normal to assume that every child would
grow up to become a responsible and fulfilled adult in the society.
Other factors that are taken into consideration under such
pathetic circumstances include marriage prospects for the deformed
child, shortened life expectancy, loss of self-esteem and psychological
inferiority complex. All of these add up to the award of substantial
damages to the victim.
In Wise v Kaye and Another32, by reason of the negligent driving
of the defendants, the plaintiff, a girl aged twenty, was rendered
unconscious and received serious injuries to her brain, which lessened
her expectation of life. She was still unconscious three and a half years
after the accident, and was not expected ever to recover consciousness.
At the time of the accident she was in employment, and she was engaged
to be married. The trial judge awarded £879 8s. 11d. special damages,
being loss of earnings to the date of trial, £2,000 general damages for
loss of probable future earnings, which was based on probable earnings
during the period the plaintiff might have been expected to live but for
the accident, £400 damages for loss of expectation of life, and £15,000
general damages for her physical injuries and the resultant loss of
the amenities of life. It was unlikely that she would be able personally
31 http://www.alllaw.com/articles/nolo/personal-injury/cases-involving-childrenminors.html, accessed 10/4/2019.
32 (1962) I ALL ER 257
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enjoy the damages awarded or that they would be “used to maintain
her. Before the accident the plaintiff, at that time aged twenty was
a normal, attractive-looking girl, engaged to be married although the
date of the marriage had not been fixed, earning about £7 a week as a
typist which would have increased to about £10 a week at the date of
the trial. The trial judge described the plaintiff as follows;
She was attractive looking, as her photographs show, full
of life as a young person of that age ought to be, living in a
happy home, interested in outdoor games, especially in hockey,
enjoying all the amenities of life as a young person of good health
and understanding and a happy background is entitled to enjoy
them, engaged to be married, in a good position with prospects
of further advancement. Thou in a moment all this was altered
and. put in a sentence or so, literally everything which makes
life in any shape worth living was taken from her.
Infants have full rights to life and limb. They are entitled to have
their consent obtained by medical practitioners before any part of their
body can be tampered with.
In Ekeogu v Aliri33, the appellant who was the 1st defendant was
a primary school teacher under the employment of the Imo State
Government flogged the respondent (a female pupil of the primary
school) across the face and blinded the respondent’s left eye. Similarly,
in in Omigie v Omoregie34, the defendant’s vehicle over-ran the plaintiff
who was a teenager from behind and caused her severe bodily injuries,
disability, excruciating pains and disability. This led the victim’s
parents to huge financial expenses in seeking medical attention from
one hospital to another.In Okuneye v Lagos City Council35,awarding
damages for loss of amenities to a 13 year old boy who lost his arm in
an accident, Akibo Savage J of the Lagos State High Court said;
The plaintiff (claimant) is a young school boy aged about 13
years now. He has lost an arm in very tragic circumstances. The
evidence of the Doctor is to the effect that due to the shortness
of the arm stump, it is most unlikely that the plaintiff (claimant)
can be fitted with the usual available designs of artificial limb.
The loss of his arm will remain a constant source of sorrow and
social embarrassment to him. He can no longer continue his
education because he feels embarrassed in the company of his
colleagues at school. His father had to find him another school
in another town; he can no longer participate in sports and
other games as he used to do; as a young boy, having regard
33 (1991) 3 NWLR (pt.179) 258, (S.C).
34 (1990)2 NWLR (Pt.130) 29.
35 (1973)2 CCHCJ 38+
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to the average span of a man’s life, he has many more years of
existence before him, but they are years of a handicapped life.
5.1 Consent to Surgical Procedures on Children.
Where an amputation is to be done on an infant, his consent
must be obtained. The guardian’s consent is no consent. A medical
practitioner who fails to obtain the consent of the infant before
amputating him would be liable to the infant. In Okekearu v. Tanko36,
the plaintiff had an injury following the crushing of the middle finger.
The bone was broken, and only a strip of skin held the finger to the
hand. He was taken to defendant’s clinic. The defendant alleged that
he obtained plaintiff’s consent from plaintiff’s aunt, who gave him a
go-ahead to carry on with whatsoever treatment was necessary. No
effort was made by the defendant to procure directly the consent of
the plaintiff before amputating the injured finger. The court held that
the defendant trimmed off plaintiff’s finger intentionally, without the
consent of either the respondent and/or his guardian. The defendant/
appellant was held liable for the tort of battery.
5.2 Accidents Caused by Children
Legal liability for accidents caused by minors is based on the
same notion of care and carelessness as accidents caused by adults.
However, the standard of care that is expected of an adult cannot be
applied to minors. Carefulness implies understanding risks. Minors
particularly young children do not understand risks the way adults do.
Older children are generally held liable for their negligent conduct
if they did not behave carefully as measured by what other children
of the same age would understand to be reasonable. Once children
become middle teenagers, they are held to the same standard as adults.
When driving a car, a minor is held to exactly the same standards as
adults. Children do not normally have much money of their own, but
if a minor can be held legally responsible, there are several ways for a
person injured by the minor to collect compensation. First, the actions
of minors are very often covered by insurance. If a minor is driving a
car, either the minor’s own automobile insurance or the insurance of
the car owner (parent or employer) should cover the accident.
6.0 Family Member giving up paid Employment to Assist Claimant.
A member of the claimant’s family who as third party gives up
his or her paid employment in order to give adequate attention to the
victim is entitled is entitled to loss of earnings that would equal the
maximum cost the victim would have used to secure such services
from an outsider. If the cost of employing an attendant to cater for
36 [2002] 15 NWLR (pt.791) 657
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the victim’s needs in going to use the convenience, getting dressed
up, being taken in a wheel chair around the premises would be N30,
000 per month, the member of the victim’s household who has given
up her paid employment to provide these services to the victim would
be entitled to N30,000 per month as loss of earnings. In Housecroft v
Burnett37, the plaintiff suffered severe injuries in a car accident, caused
by the defendant’s negligence. The plaintiff’s mother gave up her paid
employment in order to provide substantial care for her daughter. The
issue was how damages for the care provided should be calculated.
The court held that the victim’s mother was entitled to the value of the
loss of earnings to a maximum of the value of the commercial rate for
providing the services. In his judgment, O’Connor LJ said:
… in cases where the relative has given up gainful employment
to look after the plaintiff, I would regard it as natural that the
plaintiff would not wish the relative to be the loser if the court
would award sufficient to enable the plaintiff to achieve that
result. The ceiling would be the commercial rate…
It must be noted that the household members would in due course
not be home for the victim forever. Life exigencies such as marriage,
job and the quest for change of environment would certainly occasion
them to exit the home at one time or another. In the ordinary run of
things, the mother will age and die. The sisters will have lives of their
own to lead, and you may think that a time will come in this girl’s life
when she will be required to find someone or some person or persons
to look after her.
In Warren v King38, In December, 1959, the infant plaintiff, then aged
nearly seventeen, was run over by a wheel of a lorry in circumstances in
which the defendant company was liable for negligence of the driver. As
a result of the accident the infant plaintiff’s spinal cord was completely
severed, causing permanent paralysis in both her legs and arms. The
medical report showed that she would be confined to a wheelchair for
the rest of her life and would need a constant attendant at home; in
due course she would develop more trick movements to help her in
her daily activities, but these would always remain limited and it was
unlikely that she would be employable. The court observed that the
victim would constantly require help which may be provided by her
mother and sisters in the short term, but that in the coming years,
they may not be there for her. The services of a nurse may become
imperative. In all of these, she would be entitled to the rate at which
such nurse or housekeeper would have been paid. In summing up the
court’s findings, Sellers L.J said;
37 (1986) 1 ALL ER 332
38 (1963)3 ALL ER 521
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She is entitled to be compensated for the fact that at some time
in the future she may be called upon to find money to provide
her with the attendance and nursing (11) which she must
have. You see, at the present time she has a devoted mother;
she comes, you may think, on the evidence you heard, from a
(devoted family and the girls in the family have adapted their
way of life to helping out the mother and to help with their sister,
and there is one married sister now living at home. That seems
to provide this assistance, she can help out with the mother
and when the husband is there he can help with the lifting of
his sister-in-law. But, of course, members of the jury, you may
think that will not last forever.
Other negative factors that may befall a deformed child may
include shortened life expectancy, loss of self-esteem and psychological
inferiority complex. All of these add up to the award of substantial
damages to the victim.
7.0 Concluding Remarks.
In this paper, we presented an overview of the concept of family unit,
and discussed the various ways family existence could be threatened
by personal injury. It was observed that most families are unable
to retain the hitherto standard of living after the injury, especially
when the victim was the breadwinner. It was further observed that
there is virtually no legal framework or public policy on social welfare
arrangement for such eventualities in Nigeria. The cases referred to
in this work made adequate exposition of the socio-legal, economic
and psychological effects of personal injury on family life. As a way
of ameliorating the plight of victim family members, it is suggested
that public policy makers should put a reliable social insurance
structure in place to provide a fall-back financial succour to such
families. It is suggested also that a sustainable legal framework should
be established to make compulsory insurance policy for employees in
the manufacturing and construction industries. It is hoped that an
implementation of the aforementioned suggestions would engender a
regime of sustainable social policy framework that could substantially
ameliorate the plight of affected families.

The Impact Of Law In Our Society
*Advocate Reet Singh
1. Introduction
There is no explicit definition of law, however law is viewed as an
order or command which does a particular act and is different
from other rules and regulations. The problem of difference
between law and society is constant and so is the growth. The
difference comes because society is preoccupied with traditions
and law is nothing but legal effectiveness. Though they are
different they are dependent and independent on each other.
The Spirit of Laws, Montesquieu observed that “the government
most conformable to nature is that which best agrees with
the humor and disposition of the people in whose favor it is
established.”1
2. Purpose
In spite of these differences the main characteristics of the
society on law: 1) there is gap between legal ideas and the
practical application. 2) Law is assumed as a command with
legal sanctions. Both these assumptions seem wrong. The whole
issue is the difference between the real and the ideal command.
It also talks about the Indian Constitution to social development
of India like removal of untouchability, SC/ST/OBCs, the issue
of beggar etc.
3. Research Methodology
In spite of the Indian legal system giving many ground breaking
case laws there is still a difference between “what the law
says” and “what can be practically be applicable”. I will be
doing a comparison between the Indian legal case law and its
applicability and the case law of the US and its applicability in
the society ad its impact.
Limitation of the paper:
• It is limited to India and the US
The research material has been taken from various research papers
written in English.

*
1

Montesquieu, The Spirit of Laws, p. 6.
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4. History
During the British rule the judicial system took some shape
especially in the second half of the nineteenth century where
they took care of conflicts. It further got shape and power after
independence not only give opinions and judgment on religion
but also executive powers. The power got further increased after
1980s when Supreme Court took precedents from the United
State courts and developed various different procedures and
methods to broaden the judicial and their power to initiate more
growth and possibility in law which impacted the society giving
way to ‘public interest litigation’(PIL).
The aim of the PIL was to empower the Indian citizen irrespective
of their financial capabilities to give all the right to justice.
1990s there was increase in institutionalized actors and various
different NGOs which was for protecting the environment,
education, sexual harassment etc2.
5. Literature Review
5.1 Issue in understanding the Objective
One of the main feature of the a case law or law in general is to
understand the main objective in the case law or the law in general
and see if it being met or not example: Supreme Court’s decisions are
more successful and impactful than any rule or regulation laid down
by any school or college 3. By impact it means to identify and measure
the objective of the case or law. Objectives can be understood with
language which means it has to be clear and not general in nature
2

3

Admittedly, the extent to which they do so depends largely upon their level of
accountability to their fellow members of society. For example, a democratic
government by nature is more likely to discern and acquiesce to the will of the
individual members of society, whereas in a monarchy, the sovereign power
determines a mode of laws that is at the very least acceptable, if not favorable to the
majority. However, even a tyrant with absolute power is wary of his mortality and
is wary of placing his will above that of his subjects, although it is admitted that
the deference given to society by a despot is significantly less than in other forms
of government. 6 It may be objected that a military dictator could rebuff a majority
of unarmed citizens in an effort to preserve society, but with each citizen that is
destroyed, the power of society diminishes and therefore such a course of action
does not preserve society, but merely prolongs its destruction. Another objection
that may be raised is that if a dictator controls the military and the citizens are
kept unarmed, he may successfully maintain a regime by systematically destroying
opposition and in this manner eliminate the threat of revolution. But this is not a
method of countering a revolution in progress, but rather a method of incorporating
fear and force into society as a manner of managing the majority.
The several studies (such as Yale Law Journal, 1967) of compliance with the Supreme
Court’s Miranda decision are apt examples of the first approach, while various
studies (such as Crain, et al. [1969]) of reactions to the federal courts’ rulings on
school desegregation exemplify the second. Skolnick’s (1966) and Blumberg’s (1970)
studies of criminal justice practices are examples of the third.
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which would cause a room for vast interpretations 4. The language of
law is very vague as it does not have a commanding language which is
very ambiguous. Due to which the task of goal specification becomes
very complicated as it is away from specific rule and administrative
directives and can be meaningfully be broken5.
5.2 Elements of Indian society and Law
India is a country which has different languages, cultures and
religions etc. the Indian society is divided into four varnas: brahmins,
kshatriyas, vaishyas, and shudras6. These varnas are further divided
in sub castes and this causes further difference and issues in the
society like ‘lower caste’ children not allowed to study in schools,
unemployment, low paid jobs to the ‘low caste’etc 7.
The Indian Constitution commands action for empowering the
poorer and weaker section of the society including women, children,
SC,ST and OBCs8. When the institution of constitution fails to work
it will lead to privatization of certain portion of the society where a
dominant portion of the society will prevail over the others which will
create situation of the Indian government9.
5.3 Indian Constitution and Social Development
The key values and model of socio-economic development are laid
down in Chapter III and IV of the Indian Constitution which consist
of the fundamental rights and duties and the directive principle of the
state policy. Some of the important rights contained in Part III include:
right to equality (Art. 14); prohibition of discrimination on grounds of
religion, race, caste, sex or place of birth (Art. 15); equality of opportunity
in matters of public employment (Art. 16); abolition of untouchability
(Art. 17); protection of certain rights relating to association, assembly,
trade, profession, etc. (Art. 19); prohibition of traffic in human beings
and forced labour (Art. 23); prohibition of employment of children in
factories, etc. (Art. 24); freedom of religion (Art 25); protection of interest
of minorities (Art 29); remedies for enforcement of rights conferred by
Part III (Art. 32)10.
4

On this point, see Black (1972a:) and Abel (1973:). As the problem appears in the
research on criminal justice see Freeley (1973).
5 See, for example, the various views on the constitutionality of preventive detention.
Contrast Dershowitz (1973), with Mitchell (1969). On prohibition, see Gusfield (1963).
6 Baxi, P.M. (1998) The Constitution of India. New Delhi: Universal Law Publishing Co.
7 Baxi, Upendra (1995) “Unorganized Labour? Unorganized Law?” in Debi S. Saini
(ed.).
8 Burawoy, Michael (1985) The Politics of Production. London: Verso.
9 Baxi, Upendra (1995) “Emancipation as Justice: Babasaheb Ambedkar’s Legacy and
Vision” in Baxi and Parekh (eds.).
10 Austin, Granville (1996) Indian Constitution: Cornerstone of a Nation. Oxford:
Clarendon Press.
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The directive principle of the state policy are the “soul of the
constitution” some of them are- welfare of the people (Art. 38); state to
follow certain principles of policy (Art. 39); equal justice and free legal
aid (Art. 39-A); organization of village panchayats (Art. 40); right to
work, to education and to public assistance in certain cases (Art. 41);
provision of just and humane conditions of work and maternity relief
(Art. 42); living wage, etc. for workers (Art. 43); participation of workers
in compulsory education of children below 14 years of age (Art. 45);
promotion of educational and economic interests of Scheduled Castes
(SC) and Scheduled Tribes (ST) and other weaker sections (Art. 46)11.
Chapter IV of the Indian constitution visualizes law to re-design
the social arrangement for better socio-economic practice which will be
according to the human rights and welfare of the state12.
The fundamental rights does not confer any positive duty on the
state to create any socio-economic conditions. These rights have no
meaning to an uneducated, weak, sick person of the society. The agenda
of social development laid down in the Indian constitution involves a
bold decision on the part of the state and society13.
5.4 Is Law Generic for the society?
Law is distinctive in social phenomenon that may not be able to
serve as a core concept in the development of social theory14as law does
not perform a unique social function neither does it form any social
control. There are different cultures and times when law performed
differently which helped in social control and method in dispute
settlement15 which can be regulated from time to time. A legal order is
known by the existence of an authoritative rule. If law is different in a
11 Baxi, P.M. (1998) The Constitution of India. New Delhi: Universal Law Publishing Co.
12 By be objected that a military dictator could rebuff a majority of unarmed citizens
in an effort to preserve society, but with each citizen that is destroyed, the power of
society diminishes and therefore such a course of action does not preserve society,
but merely prolongs its destruction. Another objection that may be raised is that if a
dictator controls the military and the citizens are kept unarmed, he may successfully
maintain a regime by systematically destroying opposition and in this manner
eliminate the threat of revolution. But this is not a method of countering a revolution
in progress, but rather a method of incorporating fear and force into society as a
manner of managing the majority
13 Admittedly, the extent to which they do so depends largely upon their level of
accountability to their fellow members of society. For example, a democratic
government by nature is more likely to discern and acquiesce to the will of the
individual members of society, whereas in a monarchy, the sovereign power
determines a mode of laws that is at the very least acceptable, if not favorable to the
majority. However, even a tyrant with absolute power is wary of his mortality and
is wary of placing his will above that of his subjects, although it is admitted that
the deference given to society by a despot is significantly less than in other forms of
government.
14 See, for example, the discussion of the varying scope of law in Hoebel (1954).
15 In addition to Selznick, also see Auerbach (1966) and Skolnick (1966b).
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certain way from other authoritative systems then it may not provide
focus for development of general social theory as what is acceptable in
one culture might not be acceptable in another16.
Contemporary research on law and society suffer unwillingly to
even consider a definition of law and its boundaries17. There are certain
weaknesses in conception of law as command one, it is overly static
two, and being preoccupied with criminal law model it ignores other
laws18.
Law of definition means not to command nor sanctions necessarily
directly attached to them example: to obtain valid driver’s license a
person must be over eighteen years, have good eyesight etc. law may
also be status conferring rules, they extend the same statues to different
classes of people 19.
6. The main areas of social development in India to be made by
the Indian legal system
When one talks about social development one talks about bonded
labor, untouchability, and illiteracy etc. all these problems arise because
of certain groups in our society where they exploit their power20. The
16 There are at least two partial exceptions to this assertion. Both Hoebel (1954)
and Barkun (1966) have prefaced their important works with such an attempt at
conceptual clarification. They are, however, in my opinion both failures. In each
instance the works of Kelsen, Hart, Fuller, and other important legal theorists have
either been ignored completely or dismissed without any serious examination. In
contrast, see Gibbs’ (1968) insightful but unfortunately neglected article in which he
carefully examines various definitions of law and shows their importance in empirical
research and in forming generalizations.
17 They are: Simon (1968), Friedman and Macaulay (1969), Schwartz and Skolnick
(1970), Grossman and Grossman (1971), Black and Mileski (1973), and Akers and
Hawkins (1975).
18 Admittedly, the extent to which they do so depends largely upon their level of
accountability to their fellow members of society. For example, a democratic
government by nature is more likely to discern and acquiesce to the will of the
individual members of society, whereas in a monarchy, the sovereign power
determines a mode of laws that is at the very least acceptable, if not favorable to the
majority. However, even a tyrant with absolute power is wary of his mortality and
is wary of placing his will above that of his subjects, although it is admitted that
the deference given to society by a despot is significantly less than in other forms of
government.
19 It may be objected that a military dictator could rebuff a majority of unarmed citizens
in an effort to preserve society, but with each citizen that is destroyed, the power of
society diminishes and therefore such a course of action does not preserve society,
but merely prolongs its destruction. Another objection that may be raised is that if a
dictator controls the military and the citizens are kept unarmed, he may successfully
maintain a regime by systematically destroying opposition and in this manner
eliminate the threat of revolution. But this is not a method of countering a revolution
in progress, but rather a method of incorporating fear and force into society as a
manner of managing the majority.
20 They are: Simon (1968), Friedman and Macaulay (1969), Schwartz and Skolnick
(1970), Grossman and Grossman (1971), Black and Mileski (1973), and Akers and
Hawkins (1975).
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right to development is separate from UNDHR which states that every
human being should be a beneficiary of development.
Following are the areas which require focus
6.1 Primary-Education
it was an exercise to empower the weaker section of the society so
that the literate can benefit and empower. As education provides the
basic foundation for good citizenship and imparting cultural values in
children and the fast changing environment. Prof. Amartya Sen argued
that social rate from investment in education compares favorably with
investment in physical assets and capital by it-self cannot ensure rapid
economic growth.
Article 26 of UDHR recognizes education as basic human right and
has also made it free and compulsory till age 14 according to article
21A of the Indian Constitution. In Mohini jain v State of Kranataka (AIR
1992 SC 1858) that that “Right to life is the compendium expression
for all those rights which the court must enforce because they are
basic to the dignified enjoyment of life…. The right to education flows
directly from the right to life.” Later in Unni Krishnan v. State of A.P.
[(1993) 1 SCC 645] the majority judges held the right to education as
a fundamental right.
6.2 Untouchability
India as we know is caste ridden society. Due to the varna system
the ‘lower’ class works for the ‘upper class’ which will include works
like sweeping, skin-flayer etc and these are the people who are referred
to as the SC (Scheduled caste)21. They have been exploited economically
and socially, though various reform movements have taken place it is
still prevalent in our society22. They are almost 95% of our society who
are still being treated in this way due to which 95% of our society is
economically, socially and even have no proper education facility.
According to Article 17 of the Indian Constitution states that
untouchability of any form is abolished and cannot be practiced in
any part of the society and if practiced will be punishable. There are
also reservation for the SC/St and OBCs however many are not aware
about the same and many are obtaining the SC/ST and OBC certificate
falsely.
Due to the Vrana system which exists in our society equality is
just a word as it is so deeply embodied in our society that it survived
urbanization, industrialization, education etc. In order to enforce the
21 For analyses of the various functions and consequences of tax laws see Bittker et al.
(1968) and Surrey (1973).
22 Some social scientists have, however, mistakenly engaged in such an attempt. See
Barkun (1966).
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same in our society act like ‘The protection of Civil Rights (CRA) 1976
was enacted to remove untouchability and any equality of any sort.
CRA is cognizable and non- compoundable the maximum punishment
for the same is 3 months and fine.
Thus in spite of various acts and even the Indian Constitution
stating that untouchability is abolished it is still prevalent in our
society23.
6.3 Bringing ‘equality’ through reservation
Due to the low literacy rate in India they are economically backward
as they have no access to the jobs, even if they do get educated they find it
difficult to get jobs against ‘higher caste’24. Article 15 of the Constitution
prohibits discrimination on grounds of religion, race, caste, sex or place
of birth25. However, Article 15 (3) exempts women and children from
this provision, and Article 15 (4) provides that special provisions can
be made for SC/STs and OBCs in relation to job reservations. Article
16 envisages equality of opportunity in public employment. Article 46
talks about promotion of educational and economic interests of weaker
sections especially SC/STs and protecting them against social injustice
and all forms of exploitation. Article 29 (2) provides that no citizen is
to be denied admission in educational institutions maintained or aided
by the state on grounds only of religion, race, caste, language. But
reservations can be made for all persons belonging to SCs (15 percent)
in government jobs and promotions.
Interests of weaker sections especially SC/STs and protecting
them against social injustice and all forms of exploitation. Article 29
(2) provides that no citizen is to be denied admission in educational
institutions maintained or aided by the state on grounds only of religion,
race, caste, language. But reservations can be made for all persons
belonging to SCs (15 percent) in government jobs and promotions.
Article 366 (25) of the Constitution provides the meaning of the term
Scheduled Tribe (ST). It means such tribes…as are deemed under
Article 342 to be ST for the purpose of Constitution.” Art. 342 confers
powers on President to list STs in various states26.
23 This distinction is adapted from the discussion by Dahl and Lindblom (1953:93-128).
24 The public policy perspective and the acknowledgment of multiple functions of tort
law is by now more or less the orthodox position. See Calabresi (1970) and Posner
(1973).
25 Command-type controls resemble field controls insofar as total compliance of all
individuals is rarely expected or obtained. At some point the costs of increased
enforcement outweigh the costs of noncompliance so that some crime becomes
socially efficient. The differences in the form of control, however, are still important
26 A major element of many foundations of faith will be economic theory. As this
treatise focuses primarily on law and political institutions, an extensive discussion of
the particular influences and ramifications of different economic policies will not be
taken up. However, it should be noted that a society’s economic policy plays a vital
role in determining the parameters of equality and social justice within a society.
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6.4 Our Labour Organizations
Labour rights are also measures to eradicate poverty in the society.
Large number of society are under the poverty line out of which only
8.3% of the labours are in organized sector and only 2-3% of the labours
benefit in the public sector27.
Article 23 of Universal Declaration of Human Rights adopted by
UN admits “the right to … join trade unions, for the protection of his
interests.” The World Summit for Social development in Copenhagen
in 1995 adopted a programme of action on “basic workers’ rights”
which includes freedom of association and collective bargaining. The
Constitution of India provides for freedom to form associations and
unions in Article 19 (1) C28.
6.5 Empowering women
This is a complex issue in our society which involves the changing
of the mindset of the people mainly men 29. Many things have been
tackled here like the basic human dignity of women, economic selfsufficiency, education etc30. there are various women organization who
work in empowering the women and making them independent and
also protect them from any kind of social issues like domestic violence
etc31.
The legal system has is women centric in many ways like provide
them with special rights in equality of wages, maternity benefit,
custody of the child, dowry prohibition etc.32 however all these laws
have not done full justice as there is still violation in many ways in
which women miss use the laws and wrongfully accuse there their
husband for dowry, cheating etc33.

27 It should be noted that diversity may be beneficial to a society when properly
integrated. That is, while new members of a society must be persuaded to follow the
existing laws of that society, allowing for a free exchange in matters not controlled by
the government cultivates innovation and progress within a society in such matters.
28 When offenders are imprisoned rather than removed from society, the citizens forge
a connection between society and the criminal world, for the prisons and their
occupants must necessarily be part of their reality. When offenders are removed
from society, the laws retain more credibility, for those who break them are no longer
in the midst of those who keep them.
29 Hobbes, Leviathan, p. 106
30 Locke, The Second Treatise of Government and A Letter Concerning Toleration, p.
2-3.
31 1 Locke, The Second Treatise on Government and A Letter Concerning Toleration, p.
44.
32 Bloom (Ed.), The Republic of Plato, p. 236 at 558b. 34
33 Paine, Common Sense, Rights of Man, and Other Essential Writings of Thomas Paine,
pp. 5-6.
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Thus here the legal system has moved to protect the women but in
many cases even the law fails to keep up with society as its aim is to
guide the society and not bring an autocratic rule 34.
7. Conclusion
thus from the above it reveals that the Indian state has taken many
programs, act and law for guiding and bringing equality and peace
in the society specially after independence. However these law need
to be understood at a deeper level. The mere fact that people have a
strong belief in the legal system shows that the legal system is doing
something correct. However the legal system does leave a few loose
ends which makes it tough to understand the exact meaning and aim
of the law. The Indian Constitution has had many amendment which
shows that it moves and evolves according to the society.
Sociologist and political scientist are watching very curiously
as to how the arrangement works towards building a democratic
participatory, accountable, and socially developed India. At the same
time, it is important to remember that participative development in the
real sense of the term would warrant tackling the other social problems
that have been discussed above.

34 1 Kesler, Charles R., & Rossiter, Clinton (Eds.), The Federalist Papers, p. 76.

Combating Acid Violence in India:
Evaluation of Judicial and Legislative
Efforts
*Meghna Sharma
Violence against women is an issue which resonates across borders
as well as boundaries of caste, class and age.1 However, its worst
manifestations are witnessed in South Asia. The rising number cases of
crimes against women in Asia has a direct correlation with the current
political, social and economic status they have in the deeply rooted
patriarchal structure in the South Asian societies.2 A similar trend
has been observed in India where women enjoy a less than fortunate
position in the societal paradigm and violence against women is rising.
A true reflection of this paradigm is the Census of India, 2011 which
reveals that the literacy rate of women in India is still as low as 54.16%
and sex ratio as low as 933.3 The unfortunate cultural practices of
dowry, female infanticide and foeticide have ensured that they remain
at a subjugated position.
Sex is a biological construct, but gender is a social construct.
Thus, gender is associated with expectations and norms of a society.
This construct in Indian society has proscribed the characteristics of
politeness, agreeableness, docility, servility and unending patience for
women.4 Several tools are used by the society to ensure continuum
of this social construct. Violence is one such tool which is used to
reinforce these norms. This is precisely the reason that as the position
of women in societies is growing there has been an increase in violence
against women.5

*
1

2

3

4
5

Programme Officer- Advocacy, National Centre for Promotion of Employment of
Disabled Persons (NCPEDP)
See Generally, UN Women, Facts and Figures: Ending Violence against women.
Available at http://www.unwomen.org/en/what-we-do/ending-violence-againstwomen/facts-and-figures. (Last visited April 19’ 2018).
See Generally, Rashmi Sheila, In South Asia, Violence Against Women is On the Rise,
Fair Observer, (January 9’ 2017). Available at https://www.fairobserver.com/region/
central_south_asia/south-asia-violence-against-women-news-headlines-89152/
(Last Visited April 19’2019)
See Generally, Office of the Census Commissioner, India, Ministry of Home Affairs,
‘Literacy and Level of Education.’ Available at http://censusindia.gov.in/Census_
And_You/literacy_and_level_of_education.aspx (Last Visited April 19’2019).
See Generally, International Centre for Research on Women, Violence Against Women
in India: A review of trends, patterns and responses, (April 2004).
Id at 4.
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Acid Violence in Indian Sociological Construct
Acid violence 6 is one such form of violence which seeks to ensure
that women remain in a subjugated position. It is a strong weapon in
the hands of culturally superior gender, men often used to keep those
women who dare to challenge the social norm in their inferior position.7
The recent cases of acid attack on Shabnam Rani8 and Neelam Sharma9
resonate a similar idea. Shabnam Rani became a victim of acid attack
as she was a petitioner in the landmark judgement of Supreme Court
which invalidated the practice of talaq-e-biddat or triple talaq. Neelam
Sharma, a constable in Uttar Pradesh police, met a similar fate because
she refused a marriage proposal. Similarly most common victims of
acid attack cases have been women who have denied social norms
and refused dowry demand, demanded of property rights,10 defied
religious norms or social customs like laughing loudly, not wearing
hijab, wearing jeans in college 11 and rejected a love proposal.12 While
the cases of Shabnam Rani and Neelam Sharma have been given due
media attention, the reports of acid attack cases do not justify how
pervasive they are.
Scarred for Life: Heinous consequences of Acid Violence
Acid violence is “a premeditated act of violence by the perpetrator”13
done with a “deliberate intent to burn and disfigure”14 out of “vengeance
and jealousy.”15 The feeling of vengeance is born out of a desire to
6

7
8

9

10
11

12
13

14
15

The term “Acid violence” and “acid attacks” are used interchangeably in this Article.
While Acid Violence is a broad term meaning all acts where acid is thrown, acid
attack refers to specific incidents.
Avon Global Centre for Women and Justice at Cornell Law School, Combating Acid
Violence in Bangladesh, India and Cambodia (2011), p 16-23.
FP Staff, “Acid Attack on Shabnam Rani: Supreme Court orders Security and
Medical Care for Nikah Halala petitioner,” Firstpost, September 17’ 2018. Available
at https://www.firstpost.com/india/acid-attack-on-shabnam-rani-supreme-courtorders-security-and-medical-care-for-nikah-halala-petitioner-5197571.html
(Last
visited April 19’ 2019).
Anuja Jaiswal, “UP: 4 youths throw acid on woman police constable in Mathura; she
suffers 40% injury,” Times of India, April 4’2019. Available at https://timesofindia.
indiatimes.com/city/agra/up-4-youths-throw-acid-on-woman-police-constablein-mathura-she-suffers-40-injury/articleshow/68722200.cms (Last visited April
19’2019).
Ibid.
Tanushree Ghosh, “Acid Attack in India” The Huffington Post, March 29’ 2017.
Available at https://www.huffingtonpost.com/tanushree-ghosh/acid-attack-inindia-wher_b_9559790.html (Last visited April 19’ 2019).
Supra note 8.
Law Commission of India, 226th Report on the Inclusion of Acid Attacks as Specific
Offences in the Indian Penal Code and a law for Compensation for Victims of Crime,
(July 2009), p. 28.
Dr. Ambika R. Nair, “ACID ATTACK -VIOLENCE AGAINST WOMEN ‘NEED OF THE
HOUR,” JIRAS, Issue No. 1, Jan- June-2014, Volume 1, p. 2.
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put the targeted woman in the same position who she has dared to
challenge by refusing to comply with social norms.16 Acid burns leads
to permanent disfigurement as when the burns heal, they turn into
thick scars turning the skin tight.17 A single acid attack has farreaching consequences on the targeted victim. The immediate effect
of acid attack is physical.18 Acid penetrates the multiple layers of the
skin, dissolving it. It thus affects eyes, ears, nose and mouth. When
the acid meets nose it melts it and closes the nostrils. Skin and bone
on the skull, forehead, cheeks and chin may also dissolve. It may also
result in breathing failure in two ways firstly, causing a poisonous
reaction which reaches the lungs and secondly, swelling the neck
which strangles the victim.19 Marissa Lewis analyzed acid attack from
a forensic psychiatry perspective, and she observes that,
“acid attack victims suffer from a wealth of psychiatric morbidity
in acid attack victims, including chronic pain, anxiety, PTSD,
emotional breakdown, suicidal ideation, depression, fear, low
self-esteem, helplessness, insomnia and even psychosis. Most
acid attack victims suffer from severe depression and anxiety
following the attack and also complain of worsening relationships
with family and society as a whole, contributing to the patients’
reported isolation [...] The habit of acid attacks targeting the
face means that the attack is often difficult to hide and serves
as a permanent reminder of the assault. Facial disfigurement
is another cause of psychological distress amongst acid attack
victims, although the objective severity of this deformity is not
related to distress.” 20
The disfigurement by way of acid attack leads the victim to be
entirely dependent on their family as a result of which they face a
lifetime of ostracization and discrimination. They are unable to find
suitable work or a suitable match to continue with their lives, leading
to loneliness, depression and may even result in suicide.21
Judicial Analysis
The Supreme Court in has changed the jurisprudence with respect
to acid violence in India with the 2013 judgement in Laxmi v. Union
16
17
18
19
20

Supra note 7.
Supra note 7 at 11.
Supra note 13 at 10.
Ibid.
Marissa Lewis, “Acid attacks: a forensic psychiatry perspective” A systematic review
of the victims, the perpetrators and the challenges in tackling acid-related crime”
Imperial College London, p. 4-5. Available at https://www.rcpsych.ac.uk/pdf/
Lewis,%20Marissa%20-%20essay.pdf.
21 Supra note 7 at 15.
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of India.22 Prior to this case, the Court was hesitant to provide harsh
punishment to offenders of acid attack. This section will analyses the
various judgments leading up to the landmark judgment of Laxmi to
analyze the transition that the Court has went through.
4.1 Initial judgments
The courts in the initial cases have been very lenient when
penalizing perpetrators of acid attack. On the other hand, the initial
judgments tend to award low amount of compensation to victims. In
Balu v. State represented Inspector of Police,23 a husband threw acid
on his wife on the suspicion that she developed illegal intimacy. The
court ordered the payment of a meagre amount of Rs. 2000. Similarly
in Syed Shafique Ahmed v. State of Maharashtra,24 husband threw acid
on wife’s face causing impairment of vision in the right eye. The Court
ordered him to pay compensation of Rs. 3000 and penalized him with
an imprisonment of three years. In Ramesh Dey and Ors. v. State of
West Bengal,25 the accused enraged by the rejection of a love proposal
threw acid on the victim. The court ordered a punishment of merely a
year of rigorous imprisonment and charged him Rs. 5000 for fine.
4.2 The transition period
In later years, a change was witnessed in judgements as they
started providing for higher amount of compensation for the injury
suffered and awarded stricter punishment to the convicts. In State of
Karnataka v. Joseph Rodrigues,26 the perpetrator, a colleague of the
victim continuously pestered her for joining his new office which she
rejected. It led the perpetrator to resort to acid violence. Acid was
directly thrown at victim’s face because of which she suffered severe
injuries on her face, lost eyesight in both of her eyes and her upper lip
got completely dissolved leaving her face forever scarred. The accused
was penalized with life imprisonment and charged with a fine of Rs.
3,00,000 The victim was paid Rs. 2,00,000 as compensation.
Similarly, in State v. Parmod,27 the perpetrator misbehaved with
the victim who lodged a FIR against him. He sought his vengeance by
throwing acid on her back. The court noted that “...being a welfare
state, it is our duty to make all sincere efforts to remove the scars she
has suffered.” It directed the Government of Delhi to bear all expenses
of her treatment including plastic surgery and penalized the accused
with seven years of imprisonment.
22
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4.3 A moment of change: The case of Laxmi
A victim of a gruesome acid attack, Laxmi filed a writ petition
praying for regulation of sale of acid along. The court directed all the
states to (1) provide for a scheme for compensation of such by allocating
separate resources for the same and (2) make provision for regulation
of sale of acid that is easily available to the perpetrators. To combat the
menace of rising acid violence it laid guidelines for regulation of sale
of acid. The guidelines provided for complete prohibition of over the
counter sale of acid. The only exception being that the seller maintains
a proper register with details of persons to whom the acid is sold along
with its quantity and purpose. It required the buyer to furnish a proper
identity proof with a photo before the purchase and seller to declare
the stock of acid to the concerned Magistrate within 15 days unless it
will attract fine of Rs. 50,000. All educational institutions, government
undertakings, departments or PSUs were required to store acid and
maintain a register of their usage. Possession of acid with any person
shall make him accountable as per the ruling in Laxmi.
Further, it directed that a minimum compensation of Rs. 3,00,000
to be paid to the victim out of which an interim compensation of
Rs. 1,00,000 be paid within 15 days of receipt of application and rest
Rs. 2,00,000 be paid within the next two months. The guidelines also
provided that free medical assistance be given to all acid attack victims.
The Court ordered constitution of Criminal Injuries Compensation
Board, comprising of a District Judge and two other persons to decide
on the compensation claims of the victims.
Besides Laxmi, another landmark judgment pertaining to acid
violence is Parivartan Kendra v. Union of India28 A writ petition was
filed in the Court under Article 32 of The Constitution of India which
highlighted the lack of legal guarantee of free medical care and other
rehabilitation services for acid attack victims. It also brought forward
the issue of inadequacy of compensation in such cases. The Supreme
court noted that it is the duty of the state to prevent such crimes and
enhanced compensation to Rs. 10,00,000.
Legislative Analysis of Acid Violence in India
There is no separate law with respect to the crime of acid violence.
It is covered in the Indian Penal Code under Section 322 under the
general offence of ‘grievous hurt’.29 The definition was criticized30 as
it does not cover the offence of acid violence specifically. Also, Section
325 of Indian Penal Code provided a maximum punishment of seven
28 Parivartan Kendra v. Union of India, (2016) 3 SCC 571.
29 Section 322, The Indian Penal Code, 1862.
30 See Generally, Law Commission Report
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years for an offence of grievous hurt. Similarly, Section 326 penalizes
the offence of voluntarily causing grievous hurt by means of any
corrosive substance is punishable with imprisonment for life or with
imprisonment of either description for a term which may extend to 10
years and fine.
The Criminal Law (Amendment) Act, 2013 amended Section 322,
Section 326 and Section 100 of the Indian Penal Code, 1860 to make
them more inclusive of the crime of acid violence and enlarge the
scope of punishment justifying the nature of the act. Section 100 was
amended to include an act of throwing acid or administering acid, or
an attempt of it as one of the occasions where right to private defense
shall extend to causing death.31 It also inserted Section 326 A to make
“Voluntarily causing grievous hurt by use of acid” a separate offence
with a minimum punishment of 10 years which may extend to life
imprisonment.32 Similarly, section 326B makes an “attempt to throw
acid on any person… with the intention of causing… injury or hurt”
punishable with an imprisonment of five years to seven years.33
5.1 Compensatory provisions
The compensatory part for rehabilitation of victims is governed by
the provision of Section 357A of The Criminal Procedure Code, 1973. The
mandate of awarding compensation has been given to respective District
Legal Services Authority (DLSAs). A Women’s Victims Compensation
Fund constituted by the NALSA’s “Compensation Scheme for women
Victims/Survivors of Sexual Assault/other Crimes -2018” is utilized
for this purpose by the DLSAs. The factors on which compensation
amount shall depend are gravity of the offence, expenditure incurred,
loss of education opportunity, loss of employment, relationship between
victim and offender, nature of offence (whether isolated or repeated),
disability as a result of offence and other factors which are considered
just and efficient by the Criminal Injuries Compensation Board.34
The Supreme Court in Laxmi v. Union of India,35 laid down that
acid attack victims are to be provided a minimum of 3,00,000 Rs. as
compensation. Before this, the compensation amount was as low as
50,000 Rs.36 However an acid attack victim must go through several
complicated medical procedures for which even a sum of Rs. 3,00,000
31
32
33
34

The Criminal Laws (Amendment) Act, 2013. (Act 13 of 2013), s. 2.
The Criminal Laws (Amendment) Act, 2013. (Act 13 of 2013), s. 5.
Ibid.
NALSA’s Compensation Scheme for Women Victims/Survivors of Sexual Assault/
other Crimes-2018, s. 8.
35 Laxmi v. Union of India, (2014) 4 SCC 427.
36 R. Nithiya, “Acid Attack on Women: New Rules to Regulate Acid Sales” News Click,
July 25’2013. Available at https://www.newsclick.in/india/acid-attacks-womennew-rules-regulate-acid-sales (Last visited April 19’2019).
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is in sufficient. This situation was highlighted to the Supreme Court
in Parivartan Kendra v. Union of India,37 wherein the compensation
amount was extended to Rs. 10,00,000.
5.2 Welfare Provisions
The Right of Persons with Disability Act, 2016 under Section 34
provides for reservation of not less than four percent for persons with
disabilities. 1% of this is reserved for people with “locomotor disability
including cerebral palsy, leprosy cured, dwarfism, acid attack victims
and muscular dystrophy.” Acid attack victims with respect to above
provisions has been defined as “a person disfigured due to violent
assaults by throwing of acids or similar corrosive substances.” 38
Reasons for pervasiveness of acid violence in India
Despite the recent attention given to the acid attack cases, the
subsequent judicial pronouncements and legislatives reform, India has
been unable to combat the rising trend of acid violence. The number
of acid attack cases in India have witnessed a continuous increase
in the number of complaints, like, 106 attacks in 2011 and 2012 to
116 in 2013 to a significant rise to 225 in 2014 to 249 in 2015. 39 The
recent report of NCRB of the year 2016 raises this number to 286.40 The
criminal justice system remains as ineffective as it was. The conviction
rate in acid attack cases is dismally low at 24%.41 This section will take
a critical analysis of the present situation to look for reasons behind
the rising number of acid attack cases in India.
6.1 Poor Implementation of the Supreme Court guidelines
The guidelines provided by the Supreme Court in Laxmi42 for
regulating the sale of acid have failed to translate into reality. In clear
defiance of the Court’s guidelines, acid is regularly available in India
across various pharmacy or grocery shops.43 A newspaper report
37 Parivartan Kendra v. Union of India, (2016) 1 SCC (Cri).
38 The Rights of Persons with Disability Act, 2016 (Act 49 of 2016), The Schedule, s. (1)
(A)(e).
39 Sujoy Dhar, “Acid Attack against women in India on rise: survivors fight back,”
USA Today, July 27’ 2017. Available at https://www.usatoday.com/story/news/
world/2017/07/27/acid-attacks-women-india-survivors-fight-back/486007001/
(Last visited April 19’ 2018).
40 National Crimes Records Bureau, Crime in India 2016, (October 2017), p. 113.
41 See Generally, United News of India, Conviction rate in acid attack cases abysmally
low across India: Data. Available at http://www.uniindia.com/conviction-rate-inacid-attack-cases-abysmally-low-across-india-data/india/news/565493.html (Last
visited April 19’ 2019).
42 Supra note 38.
43 Snigdha Poonam, “Four year after the ban: acid sales in free flows under Supreme
Court’s nose,” Hindustan Times, April 04’2017. Available at https://www.
hindustantimes.com/india-news/four-years-after-ban-acid-sales-in-free-flowunder-supreme-court-nose/story-00tu9xW1AEFGwMChlrp7ML.html (Last visited
April 19’ 2019).
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after an acid attack in 2014 in Delhi noted that although the acid
available in markets is diluted, there is complete absence of regulation
to determine if the level of dilution confirms to the prescribed safety
levels.44 A year later in 2015, when a woman doctor became a victim
of acid attack suffering 50% burn injuries on her face; a report noted
that all the 40 shops visited, were selling acid without any questions
asked.45 The issue of compliance has been brought to the Court’s notice
by a writ petition46 which is currently pending. Such clear defiance of
the Court’s guidelines resulting in easy availability of acid is rather an
encouraging factor for prospective perpetrators.
6.2 Legislative lacunae
The need of the hour is an all-encompassing legislation to
address the issue of rising acid attack cases. The People’s Republic
of Bangladesh has been amongst the worst sufferers of acid violence
like India. However, it has been able to alter the situation by enacting
two legislations, the Acid Control Act, 2002 and the Suppression of
Offense by Acid Attack, 2002. Subsequent to the enforcement of these
legislations, acid violence has decreased by 15-20%.47 The legislations
are all-encompassing with respect to the issues of acid violence.
Besides imposing a prohibition on sale of acid, they also provide for
a National Acid Control Council established with the mandate of
spreading awareness.48 Further, they also seek to reform the delay
in the criminal justice system by mandating that the investigation
be completed within a maximum period of 30 days 49. Similarly, the
maximum time provide for completion of trial is 90 days50. It is being
made possible by including effective provisions like trial in absentia 51
if the accused is absent and including accountability provisions for
negligence by investigating officers.52
The Supreme Court directed the Centre and States to draft such a
law in Laxmi. It led the Home Ministry to issue an advisory to all the
44 Monalisa, “Acid attacks: When Supreme Court on your side is not enough,” Live
Mint, (December 31, 2014). Available at https://www.livemint.com/Politics/
boYt5YFBtexEvSAudq8jVP/Acid-attacks--When-Supreme-Court-on-your-side-isnot-enough.html.
45 Mayank Manohar, “Acid Sales in Delhi’s market continue,” Live Mint, January 2’
2015. Available at https://www.livemint.com/Politics/XOaeIxBzUFfZ0IY7INzlPJ/
Acid-sales-in-Delhis-retail-market continue.html (Last Visited April 19’ 2019).
46 Anuja Kapur v. Union of India, W.P. (Civil) No.: 03/2018
47 MD Mustakimur Rahman, “Combating Acid Violence” The Daily Star, (December 01,
2015). Available at https://www.thedailystar.net/law-our-rights/combating-acidviolence-180367
48 Supra note 9 at 27.
49 (Bangladesh) The Acid Control Act, 2002 (Act No. 2 of 2002), s. 11(1).
50 (Bangladesh) The Acid Control Act, 2002 (Act No. 2 of 2002), s. 16.
51 (Bangladesh) The Acid Control Act, 2002 (Act No. 2 of 2002), s. 18
52 (Bangladesh) The Acid Control Act, 2002 (Act No. 2 of 2002), s. 13.
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States/UTs to move forward in this direction. The Poison Act, 1919
empowers the state government to form rules to regulate possession for
sale and purchase of any poison.53 According to the Seventh Schedule
of Indian Constitution, subject of ‘police’ and ‘public order’ lies in
the state list and thus the primary responsibilities also falls on the
state government leading to non-uniform rules. Some states/Union
Territories have even been defiant in introducing these rules. Out of
the four states where the number of acid attack was the highest, only
Punjab has framed Poison rules.54 The states of Delhi, West Bengal and
Haryana do not have any such rules (at least in public domain).55 Such
a delay in enactment of rules either indicates a clear defiance of the
order or a sheer apathy of the government towards the plight of acid
attack victims. The National Commission of Women is also pushing
for a national law against acid attack in India.56 It has also created a
‘National Digital Database’ for speedy redressal and compensation to
acid attack victims.57 With such positive steps, it is hopeful that the
national government will take a lead in legislating for acid attack cases;
something which is highly ignored by the state government.
6.3 Insufficiency as to welfare provisions
The Rights of Persons with Disability Act, 2016 provides that
every appropriate government shall appoint “in every government
establishment not less than 4% of the total number of vacancies in which
one percent shall be reserved for people with benchmark disability
including […]acid attack victims and muscular dystrophy.”58 It should
be noted that there were 54,36,604 suffering from this benchmark
disability according to the Census of 2011. Disability in India has
been rising at a decadal rate of 2.13%.59 Thus, the number of disabled
persons will also rise by the next census of 2021. While, the data is
not clear as to how many of this disabled people are acid attack victim,
a 4-5% reservation though a positive step is not proportionate to the
53 The Poison Act, 1919 (Act 12 of 1919), s. 2.
54 The information is based on an analysis of rules of to Poison Act of the respective
states. None of these rules provides for provisions regulating sale and purchase of
acid as directed by the Supreme Court.
55 This information is based on an analysis of legislation and rules of respective states
and union territories available on their official site.
56 See Generally, “NCW pushes for law against acid attacks on women,” infochange, July
22’ 2017. Available at http://infochangeindia.org/women/187-women/news/7557ncw-pushes-for-law-against-acid-attacks-on-women (Last Visited April 19’ 2019).
57 Debayan Roy, “NCW creates National Digital Database of Acid Attacks for Speedy
Redressal and Compensation,” News18, January 15’ 2018. Available at https://www.
news18.com/news/india/ncw-creates-national-digital-database-of-acid-attacks-forspeedy-redressal-and-compensation-1632985.html (Last Visited April 19’ 2019).
58 The Rights of Persons with Disability Act, 2016 (Act 49 of 2016), s. 34.
59 Ministry of Statistics and Programme Implementation, Disabled Persons in India, A
statistical profile 2016, (2016), p.19
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number of people in need of it.60 Further, there has been absence of
provision for reservation in higher educational institutions 61 for acid
attack victims, while the same has been provided to other persons
suffering from benchmark disability.
6.4 Absence of guidelines as to a standard operating procedure
The 226th report of the Law Commission observed that the new
legislation shouldn’t only deal with penal and compensatory provision
but also prescribe guidelines as to a standard treatment procedure. 62
It also noted that, “medical awareness on the mode of treatment is
abysmal” which results in mishandling of such cases causing irreparable
damage.63 Such guideline shall also be essential for deciding the
quantum of compensation. The Ministry of Health and Family Welfare
has launched a practical handbook of burn management 64 under
National Programme for Prevention, Management and Rehabilitation
of Burn Injuries. It deals separately with injuries due to chemical
burns65 but omits various crucial steps in the treatment procedure
like washing the face for sixty minutes and checking for prevention
of infection which may result from coming into contact with chemical
and spreads quickly. These steps have been highlighted in the Law
Commission Report66
6.5 Insufficiency as to compensation amount
The court in Laxmi ordered that every public and private hospital
shall provide free initial treatment to the victims of acid attack. A first
hand treatment is very essential in preventing future consequences, it
does not treat the damage done to the person’s body by way of burns.
The victim as such must revert to reconstructive surgeries, the amount
of which is dependent on the intensity of burns. Even a victim suffering
from mild burns need minimum of four reconstruction surgeries each
costing around three to four lakhs.67
In Parivartan68, the insufficiency of compensation amount to acid
attack victims was brought to the notice of the Court. It has extended
60 Dr. Bhola Vishwakarma, “A new disability in India: Acid Attack victims” IJARD, Vl. 2,
Issue 6, (November 2017), p. 749-751.
61 The Rights of Persons with Disability Act, 2016 (Act 49 of 2016), s. 35.
62 Supra note 13 at 13.
63 Supra note 13 at 8.
64 Available at https://dghs.gov.in/WriteReadData/userfiles/file/Practical_handbookrevised_Karoon.pdf. (Last Visited April 19’ 2019).
65 Id at Chapter 4.
66 Supra note 13 at 12.
67 Sabapathy SR, Bajantri B, Bharathi RR, Ramkumar S, Shanmugakrishnan RR.
“Hope after fire,”: A free reconstructive surgery project for burn survivors: Making it
possible and the lessons learned. Indian J Burns 2015; 23:3-8
68 Supra note 37.
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the compensation amount till 10 Lakhs. However, this amount is not
mandatory and depends on various factors 69 to be decided by the
Criminal Injuries Compensation Board.70 While medical treatment is
one such factor which should be taken into consideration; victims are
generally provided 3-4 lakhs which is far from being sufficient for what
is required in surgeries. The medical treatment is one fundamental
aspect of rehabilitation for victims of acid attack, if insufficient, it could
have great psychological, social and medical consequences.
Conclusion
Women’s rights movement in India since last three decades has
shown that crimes against women is not just an ordinary aspect of gender
relations but also a matter of great significance from the perspective of
law and public policy. Even in the international arena, after the 1993
World Conference on Human Rights, it has been acknowledged that
crimes against women are clear cases of human rights violations and
States owe a due diligence obligation to take steps for prevention of
such violence, protection of victims, ensure punishment of perpetrators
and also provide for compensation. This recognition ended the regime
of silence regarding the issue of violence against women. Since then, it
has been noticed that cases of different forms of abuse have begun to
gain attention in the public discourse.
India’s constitutional scheme is heralded world over for its
commitment to rule of law. Over the years, the courts have interpreted
the document considering its transformative spirit for all vulnerable
groups including women. The repeated incidents of acid attacks are
a serious blot on the image of India’s constitutional scheme. While
the Indian judiciary has woken up to the menace of this continuously
increasing problem, the executive and legislative branch are yet to
follow the lead. The article has presented a holistic picture of the lacuna
in the legal and policy space which needs to be amended.
Initial normative steps have been taken, but they haven’t been
implemented with any sense of urgency or responsibility. The National
Commission of Women is actively arguing for enactment of a special
law for acid violence, but it has failed to see the light of the day. Apart
from the legislative contention, it is also necessary that proper research
is undertaken to analyze the availability of acid in the market. A strict
implementation of the Supreme Court guidelines can prevent such
attacks.

69 NALSA’s Compensation Scheme for Women Victims/Survivors of Sexual Assault/
other crimes-2018, s. 8.
70 NALSA’s Compensation Scheme for Women Victims/Survivors of Sexual Assault/
other crimes-2018, s.7.
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Further, a lot more needs to be done about the medical requirement
of such victims. The first step should be proper and well researched
guidelines followed by free treatment to victims and capping the price
of reconstructive surgeries may make the situation far better than what
it is. It is the duty of the state to prevent such crimes that curtail the
freedom of a women to live and express freely. It shouldn’t be a cause
of persistent threat and it makes the gender fearful.

Bio Ethics- Solecism Of Clinical Trials In
India
*Vrinda Bhardwaj
Introduction To Bioethics
During the last few decades, there has been a paradigm shift in the
understanding of the comprehensive and abstract concept of bioethics.
Attributing it to the wide scope, this field of study has attracted
attention from media, medical practitioners as well as lawyers. The
focus of healthcare laws has always been medical negligence, medical
malpractice and lastly its implications on consumer protection and
human nature.1 The disposition of biomedical science have transformed
drastically due to the increased scope in genetic engineering, assisted
reproductive technologies, human cloning and gene therapy.
Bioethics can be defined as the discipline dealing with the ethical
implications of biological research and applications especially in
medicine. It includes the study of what is right and wrong in new
discoveries and techniques in biology. Bioethicists are concerned with
the ethical questions that arise in the relationships among life sciences,
biotechnology, medicine, politics, law, and philosophy. It also includes
the study of the more commonplace questions of value i.e. “the ethics
of the ordinary”, which arise in primary care and other branches of
medical healthcare.
Bioethics is an activity that is a shared and reflective examination
of ethical issues in health care, health science, and health policy. These
fields have always had ethical standards and moral code of conduct
governing its fundamental course of action handed down within each
profession.2 However, due to the recent trends on bio medical sciences,
it became obvious that we need to scrutinize, articulate and deliberate
over these standard norms for clarity and establishment of humane
principles.
Biotechnology has humongous scope in India and thus, the research
community has taken guidance as well as recommendations from legal
scholars and leaders of public opinion to guide them with ethical and
legal parameters in the pursuit of uninhibited scientific research. The
Indian Council of Medical Research has taken up a complex set of
norms, standards and procedures which is the bioethics jurisprudence
*
1
2
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of India. Human rights are inviolable, universal and indivisible but with
variable connotations.3 This would render the field of bioethics prone
to inquiry, conceptualization, application and investigation to remove
any sort of disparity or ambiguity within the law. The ethical standards
have to be shaped in consonance with the global scenario because in
today’s world of globalization, medical sciences are not governed by
geographical or cultural boundaries.
Certain violations of ethics may not be violations of law, but the
river doesn’t flow the other way around as all legal violations have
ethical implications. Medicine is not a field of study or just systemized
body of knowledge anymore, it has promulgated itself into the nature of
an industry tradable products and services.4 This is what is happening
now in the fields of organ transplantation, assisted reproductive
technologies and clinical trials of drugs and devices on humans. Many
people are unaware of this transformation and its implications.
CLINICAL TRIALS AND SCOPE
Clinical trials are research investigations in which people volunteer
to test new treatments, interventions or tests as a means to prevent,
detect, treat or manage various diseases or medical conditions. Some
investigations look at how people respond to a new intervention
and what side effects might occur. This helps to determine if a new
intervention works and if it is better than the interventions that are
already available. They are specifically designed to test the safety and
efficacy of interventions in humans and are preceded by laboratory and
animal research.
Clinical trials are essential to the development of new interventions.
For example, without clinical trials we cannot properly determine
whether new medicines developed in the laboratory are effective or safe
or whether a diagnostic test works properly in a clinical setting. This
is because computer simulation and animal testing can only tell us
about how a new treatment might work and there are no substitutes
for testing in a living human body.5
Clinical trials also permit testing and monitoring of the effect of an
intervention on a large number of people to ensure that any improvement
as a result of the intervention occurs for many people and is not just
a random effect for a one person. It can also help to improve health
care services by raising standards of treatment. Doctors and hospital
staff involved in clinical trials are continually trained to provide best
practice patient care.
3
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Clinical trials can be for drugs, devices and procedure. It aims to
ascertain if they are safe and effective, what dosage is best, what the
side effects are and whether the experimental intervention is as effective
as or more effective than other available interventions. It follows a
careful plan in the form of a written protocol that usually includes the
background and purpose of the study, inclusion and exclusion criteria
for participants, schedule of tests, procedures, and other activities. The
length of the study, risks and benefits, statistical outcomes are all a
part of the clinical trial procedure.
LAW ANNOTATED
The Drugs and Cosmetics Act was enacted in the year 1940 and
the rules known as The Drugs and Cosmetics Rules were framed and
notified in the year 1945.6 The Drugs and Cosmetics Rules, 1945 were
amended in the year 1988 to introduce the concept of ‘clinical trials’ in
our country.
Two fundamental changes were brought into the existing drug
regime in the country by way of this Amendment: one was the insertion
of Part XA in the Drugs and Cosmetics Rules, 1945 titled ‘Import or
Manufacture of New Drug for Clinical Trial or Marketing’. It provided
for permissions from the Licensing Authority prior to import or
manufacture of new drugs and the definition of new drug. The other
was the insertion of ‘Schedule Y’, titled ‘Requirement and Guidelines
on Clinical Trials for Import and Manufacture of New Drug’. By way
of the given Schedule, Clinical trials were introduced in the country
subject to them being ‘Phase lagged’. It was stated:
“If the drug is not approved/ marketed, trials are generally
allowed to be initiated at one phase earlier to the phase of trials
in other countries.”
The procedure for permission for clinical trials was also crystallized
by way of the same amendment. Further amendments were made to the
Drugs and Cosmetics Rules, 1945 in the year 2005 to make the conduct
of clinical trials easier. A new Schedule Y was substituted in place of
the old Schedule Y. The same was titled ‘Requirements and Guidelines
for Permission to Import and/or Manufacture of New Drugs for Sale
or to Undertake Clinical Trials’. Most significantly, the requirement of
Phase Lag while conducting clinical trials was done away with to make
it concurrent multi country trials. It was provided that:
“(b) for new drug substances discovered in countries other than
India, Phase I data as required under Items 1,2,3,4,5 (data from
other countries) and 9 of Appendix I should be submitted along
with the application. After submission of Phase I data generated
6

Drugs and Cosmetics Act, 1940 (Act No. 23 of 1940)
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outside India to the Licensing Authority, permission may be
granted to repeat Phase I trials and/or to conduct Phase II trials
and subsequently Phase III trials concurrently with other global
trials for that drug. Phase III trials are required to be conducted
in India before permission to market the drug in India is granted.”
It has been invariably established that the drug companies were
allowed to hold concurrent trials i.e. if Phase-I trial data was generated
outside India, permission may be granted to hold Phase-I trials or to
conduct Phase-II trials and then Phase-III trials concurrently with
other global trials.
The removal of Phase Lag allowed the pharmaceutical companies
to use India as a soft target. This can be attributed to the fact that
India is associated and swamped with poverty, illiteracy and less
stringent regulations. This made the whole trial procedure extremely
cost effective which lead to direct exploitation.
CURRENT SCENARIO
In an ongoing writ petition in the Supreme Court the wrong doings
of illegal clinical trials conducted in India were highlighted in this
given case the petitioner gave several instances of clinical trials were
conducted in Indore (Madhya Pradesh) which was investigated by
the Economic Offences Wing (EOW) of Madhya Pradesh with several
recommendations as to lacunae in the law were made the gross practices
of bribing and embezzlement of money via investigators for foreign
travel from the sponsor and inherent violation of the fundamental
principle of informed consent. This specific issue was raised in Vidhan
Sabha and ironically so, no compensation was paid to those who suffer
injuries in death.
The malpractices as to how the approval was taken from Ethics
Committee were highlighted. It is emphasized on the trials conducted
in M.Y Hospital Indore, trials conducted on children in Chacha Nehru
BalChikitsalaya, Indore, HPV vaccine in cervical cancer, which was
tried in MGM Medical College Indore as well as in Andhra Pradesh
and Gujarat. In addition to the above, it is also pointed out the clinical
trials conducted on mentally ill patients as well as victims of Bhopal
Gas disaster. It was comprehensively established that some serious
gaps/ lacunae exist in the provisions of the Act/ Rules. This includes
grant of approval without application of mind, improper constitution
of ethics committees, and gross violation of informed consent and
absence of a regulatory regime which monitors the conduct of clinical
trials. It was also pointed out that under the Drugs and Cosmetics
Act/ Rules framed, there is no provision for grant of compensation in
cases of death/ Serious Adverse Events (SAEs), not to mention taking
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action in cases of deaths which result by reason of explicit knowledge,
intention or negligence.
Centre for Research on Multinational Corporations and Centre
for Studies in Ethics and Rights titled ‘Putting Contract Research
Organizations on the Radar’, February, 20117
This study has analyzed in a comprehensive manner the role of
Contract Research Organization in India. In the research it was found
that India offers cheap clinical trials in comparison to other countries.
The study reports that India has 30 major international Contract
Research Organizations and about 100 of reasonable size. These
Contract Research Organizations act as intermediaries for arranging
clinical trials. The slackness of regulatory authorities as well as their
collusion allows them to repudiate or spurn standards and ethics
in India. Moreover, these Contract Research Organizations arrange
subjects who offer themselves for such trials owing to poverty, illiteracy
and other such desperate reasons.
An appropriate example is that of Clinsyswhich declares itself
to be a full-service Contract Research Organization which provides
investigator and patient recruitment, site management, biostatics,
data management, drug safety, quality assurance, regulatory affairs
and medical writing. Likewise, Cqua Research International Inc. is a
clinical trial management group which asserts that it “provides access
to India’s quick, cost effective and quality drug development research.”
Similarly,Raptim Research is a Mumbai-based Contract Research
Organization whichclaims to be a 40-minute drive from Mumbai
Airport and has clinical and bio-analytical facilities under one roof.
Another such research organization isVedic Life Sciences Pvt. Ltd. which
declares that it is “committed to bringing down the cost of clinical trials
through innovative trial design and conduct without compromise on
ethical and regulatory standards.”
59th Parliamentary Standing Committee Report on Health and
Family Welfare8
After the Drugs and Cosmetics Rules, 1945 were amended
in the year 2005, New Chemical Entities (which are patented
innovations by the multi-national pharmaceutical companies)
are being tested on Indian subjects (as well as subjects of various
third-world countries) for the reason that conducting such
trials in these countries. It has been vehemently established
7

8

Mariëtte van Huijstee& Irene Schipper (ed.), Putting Contract Research Organisations
on the Radar’, (Centre for Research on Multinational Corporations, Amsterdam,
2011)
Parliament of Rajya Sabha, The Functioning Of The Central Drugs Standard Control
Organisation (CDSCO), (May, 2012)
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that such exploitation can be attributed to the fact that clinical
trials in such third world countries are easy, less expensive and
the regulators/authorities could be approached for granting
speedy approval. The fact that Indian subjects are treated as
“guinea pigs” has been recognized in the 59th Parliamentary
Standing Committee Report on Health and Family Welfare. The
report conclusively demonstrated that a very larger number of
clinical trials are being conducted in India after liberalization of
relevant Rules (Schedule Y) in January, 2005. The Committee
was informed that a total of 2,282 trials have been approved
from the year 2005 up to September, 2010. The Committee
also observed that there has been extensive media coverage
both in India and abroad such as BBC, US NBC, French TV, Al
Jazeera etc. with serious documented cases of poor, illiterate
citizens including children of India being used as ‘guinea pigs’
by MNC drug manufacturers. As per the Ministry’s status note,
a total of 1,514 subjects have died in the years 2008 to August
2010 during clinical trials. In some isolated cases, in response
to media reports, CDSCO investigated the trials and found
irregularities.
Due to the sensitive nature of clinical trials in which foreign
companies are involved in a big way and a wide spectrum of
ethical issues and legal angles, different aspects of clinical trials
need a thorough and in-depth review. The Committee affirmed
the growing need of investigation and stringent laws to regulate
Clinical trials and took it up separately under the heading
‘Clinical Trials of Drugs’ for detailed examination.
The fact remains that due to the clinical trials relating to New
Chemical Entities (NCEs), hundreds of deaths and Serious Adverse
Events have taken place in the country. It is imperative to realize the
importance of the issue and also investigating as to the normlessness
and non adherence by the technical Committee or the Apex Committee
in following the three directions given by the Apex Court that henceforth
compliance of the three criteria will be shown by the committee in a
tabulated form.
Two significant amendments have taken place with respect to
New Chemical Entities. One is the notification dated 01.02.2013, vide
which the Drugs and Cosmetics (Second Amendment) Rules, 2013
were notified and Rule 122DAC was inserted in Part X-A.The said Rule
titled, ‘Permission to conduct clinical trial’, provides that clinical trials
need to be conducted in compliance with the requirements specified
under Schedule Y. It also made the obtaining of the approval of the
Ethics Committee mandatory prior to the initiation of the clinical
trial. It is now also mandatory for the annual status report of each
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trial to be submitted to the Licensing Authority. The Drugs and
Cosmetics (Seventh Amendment) Rules were notified. By way of the
said notification, an ‘Explanation’ was added to Rule 122 DA, wherein
‘Clinical Trial’, ‘Global Clinical Trials’ and ‘New Chemical Entity’ were
defined. Very significantly, in Schedule ‘A’, Form 44, under the heading
“A. Permission to market a new drug”, after item (10), the following
has been inserted:
“(11) New Chemical Entity and Global Clinical trial1. Assessment of risk versus benefit to the patients
2. Innovation vis-à-vis existing therapeutic option
3. Unmet medical needs in the country. “
This crystallization of the three criteria to grant of approval of
Clinical trial for a New Chemical Entity is a crucial step forward for
future clinical trials. What needs to be ensured is that in all cases
where clinical trial is approved for a New Chemical Entity, the above
criteria are followed rigorously and without fail and that the Central
Drugs Standard Control Organization maintains all the records of the
same.
IMPEDIMENTS TO IMPLEMENTATION
However there are various hindrances in implementation of these
standard norms and regulations which are as follows.Under Rule
122DAC, the responsibility of reporting the death/ Serious Adverse
Effects (SAEs), vests with the Investigators themselves who conduct
these trials. Thus, there is an apparent conflict of interest as the
investigator is on the pay-roll of the sponsor. There needs to be an
independent mechanism by way of which these deaths and Serious
Adverse Effects should be examined and action be taken on the basis
of such independent evaluation. Further, stricter penal action needs
to be initiated against the investigator in case of failure to report a
death or Serious Adverse Effects, including initiation of action of
misconduct by the State Medical Council and the Medical Council of
India. Another important loophole is that the punishment for violation
of the conditions laid down under Rule 122DAC is only issuance of
warning letter, discontinuation of the study, suspension of permission
of the clinical trial and debarring the investigators and sponsors from
conducting trials in the future. A stringent action is required in the
case of violation by the Investigators.
Further, the information as to the financial transactions between
the Sponsor and the Investigator has still not been regulated under any
Rule. These dealing become crucial to be placed on record, in order to
maintain transparency and accountability in the conduct of clinical
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trials on human subjects.
It is quintessential for any party to the trial to provide the details of
the New Chemical Entities (already approved for trials) and approved
drugs (after trial) or any other relevant material fact. The Corporation
under the trial needs to provide a comprehensive list of the New
Chemical Entities including their names, sponsors, investigators, site
and number of subjects at each site as well as similar details of New
Chemical Entities claimed to have been approved for use in India based
on such global trials.
Lawrelating to Clinical Trials is severely castigated due to the
trenchant criticism drawn to such unmethodical, desultory and
facile laws governing a significant postulate of Bioethics being
Clinical trials in India.
ETHICS COMMITTEES- A disputed ethical functioning?
When Schedule Y was originally inserted into the Drugs and
Cosmetics Rules, 1945 by way of amendment in the year 1988, it was
not mandatory for the trials to be approved by an Ethics Committee.
The requirement was that it was desirable for clinical trials to be
reviewed and approved by the institution’s ethical committee. Since
such committees are nonexistent in some institutions, the approval
granted to a protocol by the ethical committee of one institution would
be applicable to the use of that protocol in other institution which
do not have an ethical committee. In case none of the trial centers/
institutions has an ethical committee, the acceptance of the protocol
by the investigator and its approval by the Drugs Controller (India) or
any officer as authorized by him to do so would be adequate to initiate
the trials.
In the amendment to the Drugs and Cosmetics Rules, 1945 in the
year 2005, this was changed and under the heading of ‘Approval for
Clinical trial’, it was provided that clinical trial on a new drug shall
be initiated only after permission has been granted by the Licensing
Authority under Rule 21(b), and the approval obtained from the
respective ethics committee(s).
The Schedule further specified the ‘Responsibilities of the Ethics
Committee’. These responsibilities included to review the trials and
accord approval to the trials considering the rights, safety and wellbeing
of all the trial subjects. It was the responsibility of the ethics committee
to exercise particular care to protect the rights of the vulnerable
communities. The Ethics Committee was also responsible for reviewing
the ongoing trials at regular intervals and had the power to revoke its
approval to a trial protocol.
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There are sever defects in the functioning and ironically, ethical
operations of these Ethical Committees. While the Committee was
given a wide variety of powers with respect to deciding the conduct of
the clinical trials, there was no proper mechanism for their constitution
and to hold them accountable. The other concern was regarding the
composition of these committees. As the report of the Madhya Pradesh
Economic Offences Wing made clear, in several cases, the Investigators
themselves were members of these Ethics Committees.
By way of notification dated 08.02.2013, the Drugs and Cosmetics
(Third Amendment) Rules, 2013 were notified. The said amendment
inserted Rule 122DD in the Drugs and Cosmetics Rules, 1945, titled
‘Registration of Ethics Committee’. According to the this amendment,
every Ethics Committee, prior to approving trials necessarily has to
obtain registration from the Licensing Authority, which would be valid
for a period of three years from the date of issue. Significantly, it also
permits the officials authorized by the Central Drugs Standard Control
to enter the premises of the Ethics Committee and to inspect the
documentation with respect to the conduct of the clinical trials.
Moreover, as the composition of the Ethics Committee is concerned,
an Explanation has been inserted in Rule 122DD which provides that
an Ethics Committee is committee comprising of medical, scientific,
non-medical and non-scientific members, whose responsibility is to
ensure the protection of the rights and safety of the human subjects
involved in a clinical trial.
The Amendment further specifies the Composition of the Ethics
Committee. It provides that the Committee should consist of not
less than seven members, and the Chairman shall be from outside
the institute. The rest of the members have to be from the medical,
scientific, non- medical and non-scientific fields, including lay persons.
It further provides that the members should be conversant with the
provisions for clinical trial under the Rules as well as the Schedule Y
and the Good Clinical Practice Guideline. The Committee also needs
to notify the Licensing Authority in case of change in membership
of the Committee at any stage before the expiry of the registration.
The Amendment also addressed the concern of conflict of interest. It
provides that there should be no conflict of interest. The members shall
voluntarily withdraw from the Ethics Committee meeting while making
a decision on an application which evokes a conflict of interest which
maybe indicated to the Chairman prior to the review and be recorded
so in the minutes. All members shall sign a declaration on conflict of
interest.
While the Drugs and Cosmetics (Third Amendment) Rules, 2013
have indeed played a crucial role with regard to the Ethics Committees
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in terms of their composition as well as accountability, some concerns
however, still persist. Under the existing regime, it is up to the members
themselves to voluntarily withdraw in case of conflict of interest. The
consequences in case of non-disclosure of conflict of interest have not
been spelt out in the Drugs and Cosmetics Rules, 1945. The question
of validity of the approval to a trial accorded by the Ethics Committee
in which it later comes to light that some member on the Ethics
Committee had a conflict of interest has also not been addressed by
the said Rule.
The Rule does not address a very important concern, namely,
whether the Ethics Committees will be constituted within the
Institutions which are government or whether they can be constituted
in private institutions as well or by a group of concerned persons
coming together. This aspect needs clarity.
PLACE OF CONDUCT OF CLINICAL TRIALS
Schedule Y of the Drugs and Cosmetics Rules, 1945, as amended
in 1988 did not contain any provision as to the place of conducting
these trials. When these Rules were amended in the year 2005, there
was a minor improvement. The Schedule now specifies that approval
for clinical trials could be obtained only for a specific site.9 The Rules,
however, are still silent as to the minimum requirements which a
hospital or institution where a clinical trial is being conducted must
ensure before the same can be approved as a site where clinical trials
can be conducted. The focus, thus far, has only been on the viability
of the clinical trials. The sites where such trials themselves are being
conducted, the facilities being provided therein are not statutorily
regulated yet. For example- The Central Drugs Standard Control
Organization stated that no clinical trial shall be conducted at site
having less than 50 bedded hospitals. It has been decided to revise
this condition and it is further decided that Ethics Committee shall
examine and decide whether the clinical trial site is suitable for trial or
not irrespective of number of beds. However, it was also suggested that
site shall have emergency rescue and care arrangements along with all
other necessary facilities required for that particular clinical trial.
This will give rise to unregulated trials, depending on the whims
of the Ethics Committee. Any place would be chosen for the trial. It is
submitted that Drugs and Cosmetics Rules, 1945 need to be amended
to include the suitability of the trial site as a consideration prior to
granting approval to the clinical trial in question. The factors which
necessarily need to be considered are, apart from the competence of
the investigator and the need to conduct clinical trials on that drug,
the facilities available in that particular institution, and the emergency
9

Schedule Y, Heading (2)(1)(i), Drugs and Cosmetics Rules, 1945 as amended 1988
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facilities available in that institution. Further, it has to be clarified
whether clinical trials will be conducted in government hospitals/
medical colleges or can be done in private hospitals and if yes,
whether they need approval from the Central Drug Standard Control
Organization and the known parameters for granting the said approval.
This will be a major step forward in ensuring the overall safety and
well- being of the human subjects of these clinical trials.
PRIOR INFORMED CONSENT
Since the time clinical trials have started the world over, the
principle of prior informed consent is the bedrock on which the same
have been based. The Nuremberg Code in 1945 as well as the Helsinki
Declaration in 1964 both emphasized on the principles of voluntary
and prior informed consent of the subjects.
In the Indian context, Schedule Y which was introduced in 1988,
provided that in all trials, informed written consent of the subject
is required to be obtained. The accompanying form under Appendix
V, provided a standard template to be filled, which stated that the
subject has been briefed or has read the project summary and agrees
to voluntarily participate in the project. The subject could either sign
on the consent form or put a thumb impression on the same. The
requirement was a mere formality to be fulfilled.
A significant improvement was made over the earlier mechanical
requirement of securing the consent of the human subject before
undergoing clinical trial. A new head was introduced under the
heading ‘Clinical Trial’, which was ‘Informed Consent’.10 According to
this, it became mandatory for the Investigator to provide information
to the subject regarding the trial in a language which was understood
by the subject and was non-technical. Provisions were also made with
respect to the consent obtained on behalf of subjects who were not
competent to give consent, like minors. A checklist was provided for
ensuring the informed consent of the subject. This included statement
involving purpose of research, description of foreseeable risks and
benefits to the subject as well as a description of all procedures to
be followed, including invasive procedures.11 The shocking manner in
which the rules of prior informed consent were completely disregarded
and subverted prior to conducting clinical trials, especially on illiterate
subjects is clear from the reports of clinical trials of HPV vaccines in
Andhra Pradesh and Gujarat.12 The same violations took place during
the clinical trials on the victims of the BhopalGas tragedy13 and the
10
11
12
13

Schedule Y, Drugs and Cosmetics Rules, 1945, as substituted in 2005
Appendix 5,Drugs and Cosmetics Rules, 1945 as amended in 1988
Section 8, Drugs and Cosmetics Rules, 1945, as substituted in 2005
Section 9, Drugs and Cosmetics Rules, 1945, as substituted in 2005
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Report of the Economic Offences Wing with respect to the clinical trials
in Indore.
The most significant step forward in respect of ensuring free
and informed consent, however, has been the Drugs and Cosmetics
(Fifth Amendment) Rules, 2015. The heading ‘Clinical Trial’ 14 under
Schedule Y has been amended to include audio video recording of
informed consent process in case of vulnerable subjects,covering the
understanding of the subject on such consent. The Apex Court directed
that audio visual recording of the informed consent of the participants
is done prior to a clinical trial. Further, insertion was made in Appendix
V, by which it was mentioned that in cases of placebo trials, it would be
explicitly stated that the same would not have any therapeutic effect.
One loophole that still exists in the law is that the Rule merely
provides that the audio visual recording of the consent would be
maintained by the investigator for the record. What needs to be ensured
is that the Ethics Committee or Licensing Authority should view such
recording prior to clinical trial being conducted on that particular
subject to ensure that the prior informed consent is voluntary. This
requirement would help achieve the object behind the amendment
better. Further, the Rules only specify the audio-video recording of the
consent of the ‘vulnerable subjects’ and not each and every subject, as
directed by the Apex Court.
RULES PERTAINING TO GRANT OF COMPENSATION
The Drugs and Cosmetics Rules, 1945, as amended up to the
year 2005 did not contain any provisions with regard to payment of
compensation to such victims of the clinical trial who died as a result
of the trial or suffered some Serious Adverse Effect. Rule 122-DAB
was inserted by way of notification dated 30.01.2013, the Drugs and
Cosmetics (First Amendment) Rules, 2013. Further additions were
done to the compensation mechanism under the Rules by way of the
Drugs and Cosmetics (Second Amendment) Rules, 2013, which was
notified on 01.02.2013, inserting Rule 122-DAC. The heading of Rule
122-DAB is ‘Compensation in case of injury or death during clinical
trial’. The Rule lays down a mechanism for payment of compensation to
victims who have suffered death or Serious Adverse Effects as a result
of the clinical trial. However, there still exist certain glaring lacunae in
the laws which have been enumerated as follows.
a) No alternative compensation mechanism or remedy incase the
Sponsors fails:
It is the responsibility of the Sponsor of the clinical trial to pay
compensation and expenses of medical management in case of
14 Schedule Y, Drugs and Cosmetics Rules, 1945, as substituted in 2005
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clinical trial related death or Serious Adverse Effect.15 However, it is
stated that in case the sponsor fails to provide medical management
and/or financial compensation, the Licensing Authority, only has
the power to suspend or cancel that particular clinical trial or
restrict conduct of any further clinical trials in the country by that
sponsor.16 The Rules do not provide for any remedy to the victims
of such trials which resulted in death of Serious Adverse Effects.
Alternative mechanisms for payment need to be inserted in the Rules,
which could either be a system of bank guarantees or adequate
bank deposits made by the sponsors prior to the commencement
of the clinical trial, or in the alternative, the government could be
made liable to such compensation if no other mechanism can be
implemented.
b) Rules silent as to which Authority will conduct Post-mortem in
cases of death:
The procedure for payment of financial compensation is laid
down under the head ‘Compensation in case of injury or death
during clinical trial’.17 The Investigator shall report all serious
and unexpected adverse events to the Licensing Authority, the
Sponsor and the Ethics Committee within twenty- four hours of
the occurrence of such an event.18 There is no mention in the Rules
as to which authority will conduct the post mortem examination
of the body of the victim in those cases where death has occurred.
It also needs to be explicitly stated that the Investigator who was
conducting the trial can under no circumstances be permitted to
take part in the same.
c) Rules silent as to consequences of not complying with
timeframes mentioned thereunder:
The Rules establishes the chain of authorities which must submit
their reports within given time frames to the Licensing Authority,
who is vested with the ultimate power of deciding the quantum
of compensation and whether the death or serious adverse event
occurred as a result of the trial itself.19 The Rules lay down timeframes
within which each Committee is supposed to submit its report to
the next. There is, however, no mention of the consequences which
will ensue in case of failure of either of these Authorities to submit
their report in the given time frame.
15
16
17
18
19

Rule 122-DAB sub-rule (4), Drugs and Cosmetics (First Amendment) Rules, 2013
Rule 122- DAB sub-rule (7), Drugs and Cosmetics (First Amendment) Rules, 2013
Heading (6) of Appendix XII, Drugs and Cosmetics (First Amendment) Rules, 2013
Section 6(a), Drugs and Cosmetics (Second Amendment) Rules, 2013
Heading 6(b)(ii) (A)-(G), Drugs and Cosmetics (Second Amendment) Rules, 2013
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The work of each subsequent Authority is contingent on it receiving
the Report from the previous Authority. In light of the fact that
the work of each subsequent Authority is so intrinsically connected
with each prior Authority submitting its report, there must be
some stringent rules in place as to the consequences in case of
non- submission of report by a particular authority within the
time frame prescribed under the Rules. In case the time limits as
prescribed under the Rules are not adhered to, there should be
some mechanism available with the Licensing Authority to take
action in cases of deaths/ SAEs within the prescribed time limit
and to take action against the concerned authority.
d) No provision regarding interim compensation in cases of delay
in deciding cases:
Alternatively, there needs to be a mechanism in place by way of
which interim compensation can be paid to the nominees of the
victim in case of death/ SAEs in a clinical trial in those cases where
the Authorities do not submit their respective reports within the
prescribed time framework.
e) No formula specified under the Rules to compute quantum of
compensation:
Very significantly, the Rules do not provide for any formula on the
basis of which the quantum of compensation can be computed.
This leaves significant scope for arbitrariness, with the quantum of
compensation left to be determined on the whim of the Licensing
Authority. What is needed that rules similar to the ones under the
Motor Vehicles Act, 1988 be framed, in order to uniformly decide
the quantum of compensation across cases.
f)

No ‘No-fault’ liability specified:
Further, the Rules do not provide for a ‘No-Fault’ liability regime.
There should be a ‘no fault liability’ wherein a minimum fixed
amount is paid within 15 days of the occurrence in case of death or
Serious Adverse Events as interim compensation, pending detailed
review irrespective of whether the death or Serious Adverse Events
was due to clinical trial or during clinical trial.

g) No mandatory Independent Expert Committee in case of
Serious Adverse Event:
The procedure to be followed in case of Serious Adverse Event
resulting from the clinical trial is essentially the same as has been
laid down for the cases of death under Rule 6(i).20 There is one crucial
difference. There is no Independent Expert Committee which needs
20 Heading 6(ii), Drugs and Cosmetics (Second Amendment) Rules, 2013
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to mandatorily be constituted to submit its report to the Licensing
Authority. An Independent Expert Committee must be constituted
in cases of clinical trial related Serious Adverse Events also. This
will help in ensuring an investigation into the cause of the injury
which is free from bias.
h) No provision for fastening criminal liability:
Significantly, the existing Rules do not provide for any criminal
liability to be fastened on the Investigator or Sponsor in cases
where the death or Serious Adverse Event has occurred as a result
of negligence or with the knowledge and intention of the Sponsor/
Investigator. The Bill incorporating the criminal liability has been
introduced in the Parliament where it is still pending.
i)

No appeal provision from order of Licensing Authority:
Very importantly, the Rules, as they stand currently, do not have
a provision of appeal from the order of the Licensing Authority. It
is essential to specify to which forum an appeal would lie in case a
victim is aggrieved of the decision of the Licensing Authority.
It is imperative to appreciate the above suggestions but their
implementation has been far from satisfactory. On the basis of
information obtained through RTI from the Directorate General of
Health Services on 01.11.2016, between 2013 and 30.09.2016, a
total number of 1666 deaths had occurred during clinical trials, in
which compensation had been paid to only 70. A total of 6385 cases
had reported Serious Adverse Effects, out of which compensation
had been paid only in 294 cases. It is worthwhile to mention that
not a single person has been paid compensation in the year 2016.
As appalling is the pitiable condition due to the laxity of laws,
there were no rules for granting compensation and therefore to
such victims, no compensation could be granted. It is extremely
disheartening to know the sordid state of affairs and yet have no
awareness to bring justice to the sufferers.

Conclusion
The ethical justification for undertaking health-related research
involving humans is its scientific and social value: the prospect of
generating the knowledge and the means necessary to protect and
promote people’s health. – Guideline 1, CIOMS, WHO, 2016.21
It has been vehemently established that the law and regulations
regarding clinical trials in India are vague, arbitrary and haphazard.
It is evident that the laws lack the power of sanction and hence do
21 The Republican of Uganda Ministry of Health, National Drug Authority Guidelines for
the conduct of clinical trials, (Uganda, 2008)

100

HNLU Journal of Law & Social Sciences

[Vol. V 2019]

not act as a deterrent on big pharmaceuticals giants. Not just the
laws, but the implementation itself is questionable. The Drug Trials
are trenchantly criticized for the unethical functioning as well as for
the non adherence to the law. Unless laws are honestly implemented
by regulatory authorities, the current unsupervised, nefarious, illicit,
and often illegal clinical trials will pave the way for similar trials in
gene therapy. This would shockingly conclude in leaving Indians
deranged, diseased, and deformed or rather dead. The way things are
at present, the regulators officially designated as public servants are
in imminent danger of becoming servants of the industry. WHO calls
this phenomenon ‘regulatory capture’, i.e. the authority is seized by the
very interests it is supposed to regulate.
India is one of the most populous nations with 1/5th of the global
diseases. Thus, we need new drugs to be developed.22 Clinical research
is the only way to introduce safe and efficacious molecules in the
market. Thus there is an inherent debate between clinic trials for
greater good V. Rights of the volunteers/participants. The regulatory
authorities have to strike a balance between the two and bring parity
in the name of greater good in the healthcare sector.
While it is true that the number of ongoing and upcoming trials have
decreased significantly owing to the pending cases in the Apex court,
this was more to do with the sponsors eagerly waiting for stringent
and exacting regulations to bring uniformity and mitigating any sort
of plausible losses. The foremost was that of providing for examination
of Serious Adverse Events and procedures for compensation in case of
clinical trial-related injury or death. The second was the Audio Visual
recording of the informed consent process. The third was the arbitrary
cap on the number of trials an investigator could simultaneously
undertake. The fourth was the requirement of a minimum threshold
of public medical institutions (with predefined standards) to be chosen
as clinical trial. The fifth was about inspection and monitoring of
clinical trials, and finally about registration requirements for Ethics
Committee.
Although most of these reforms are desperately requested and
required, the absence of adequate regulatory guidance on specific
issues, lack of clarity on legal terminologies and dearth of a sound
communication strategy on the part of the drug regulator rendered
the reform process counterproductive, resulting in confusion and
uncertainty, an ‘over-correction’. To add to the woes, the lack of an
open resource enumerating the nature of clinical trials conducted in
India led to the public debate taking an undesirable turn. As a result,
the global perception of India in the context of clinical research has
suffered a serious setback.
22 Colin Gonsalves, ‘Crookery of Clinical Trials’, The Hindu, 2017

Economically Weaker Section Reservation
And Idea Of Distributive Justice In India
*Anand Kumar Singh
**Aniruddh Panicker
Introduction
A Quintessential question for any society to provide an answer to
pertains to the issue of how a society is supposed to organize itself.
A very straightforward answer to this question lies in the principle
that the best form of organizing a society would be a society under
which the rule and regulations are framed keeping the principles of
justice into consideration. It is in this context that John Rawls finds
an appropriate rhetoric to expound upon the significance of Justice
in the society. He does so by drawing upon the connection between
the role that Justice plays in organizing the society with the role that
truth plays in the construction of any form of system of thought. As
in the case of a system of thought non- compliance with the truth
results in the rejection of the thought itself similarly in case of laws and
regulations there arises a need to abolish or remove a legal provision or
regulation on account of being in violation with the principle of justice
itself.1
However, at this juncture it is pertinent to highlight upon a very
important distinction that exists between the standard of truth and
the standard of Justice. When it comes to a standard of truth we do
not feel the need to every time formulate a theory of truth as such
however, the need to do so is felt whenever a regulation is assessed in
terms of principles of justice. This is so because in most cases when
we talk about whether a statement is true or not we generally refer
to a statement of fact which in itself is in the form of an “is” based
statement, however, a statement of justice entails in itself an element
of normative-ness which is formulated in the form of an “ought”.2 In
such a situation any form of disagreement with respect to a question
of whether a statement is true or not requires a mere use of evidences
to help us out however, there cannot be any use of evidences to help
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1 John Rawls, A Theory of Justice, Belknap Press Of Harvard University Press
Cambridge, Massachusetts London, England (1st Edn. – 1971), pp. 3-4
2 Scott Shaprio, Legality, Belknap Press of Harv. University Press Cambridge,
Massachusetts, London, England, ( 2nd Edn.-2011), pp. 47-48
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us out with any form of disagreement that exists with respect to the
assessment of a principle of justness.3
This is to say that the criterion then to evaluate principles of justice
differs from evaluating matters of truth. For instance if anyone were
to disagree on the question whether a murder has been committed as
a matter of fact one merely needs to evaluate evidences regarding the
same but if one were to ask a question whether it is just to punish an
accused with death penalty on the proof of murder then there is no
evidence as such to help us resolve such form of question. Therefore,
the only means to justify a principle of Justice is by referring to some
other principle of Justice. For instance in the above example of murder
the only recourse available to justify a claim of death penalty is probably
to refer to some other principle stating that one deserves (or “ought”
to be) punished for the actions so committed. However, in this line
of argument if one were to challenge the ultimate principle (which in
itself would be worded in the form of an “ought”) then the only recourse
available would be to appeal to some form of intuition.
Therefore, it becomes important to point out at the introduction
itself that even though it is incumbent upon the authors to make
logical coherence while pondering over various claims of Justice and
critically analyzing them but ultimately if someone were to challenge
our ultimate premises for rejecting or accepting a certain theory we
would be left with no other recourse but to appeal towards our intuition
itself. This is to say that there would inevitably a limit to the extent up
till which we can actually bring in a certain sense of objectivity while
making a claim of our own.
Another important point to highlight upon at this juncture of the
introduction itself is that when we talk about Principles of Justice it
does not seem reasonable to assume that there can actually exist a
single set of principles which could be universally acceptable in all
spheres of functioning of life.4 For instance it might mean something
else to talk about a just way of conducting one’s personal life from
talking about justness of a regulation promulgated by the state. One
pertains to personal choices that one goes on to make however the other
entails the aspect of social functioning of human life. The two pertain
to two different realms of life and therefore to be dictated by distinct set
3

4

See also Ronald Dworkin, Law’s Empire, The Belknap Press of Harvard Univ. Press
Cambridge, London, England, (Original Edn.- 1986). In this article the author
talks about the meaning of theoretical disagreements in contrast with empirical
disagreements. Although the distinction between the two in the book relates to
constructing a theory of law this very same discussion also has a relevance to the
debate with respect to the Principles of Justice.
See also, Michael Walzer, Spheres of Justice, Basic Books, United States (Original
Edn.- 1983)
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of principles. For instance, when it comes to a personal choice it might
be important to make a judgment upon whether it is just to waste
one’s life wasting or not however, a question of such sort might have
no direct role to play while answering the question whether it is just to
determine whether everyone should have a clean environment to live
in. No doubt there might be certain overlaps between the two spheres
but the point is that ultimately the justification of the two, point to two
different directions.
The truth is that even when it comes to the realm of organizing a
society there are different aspects of social life. These distinct aspects
would again require distinct terms and conditions to determine the
standards of justice. A state has distinct functions to perform while
organizing various facets of social life.5 For instance, the decision to
make while ponder over the question whether it is justifiableto abolish
death penalty as a form of punishment is distinct from the kind of
decision that is required to be made when a legislature takes a decision
on how much tax is to be charged from an individual belonging to
certain income slab. The two decisions happen to be different since
they involve different considerations. Where on the one hand when it
comes to the question of death penalty the question involved pertains
to the issue of how a wrong can be corrected the other issue pertaining
to charging of tax rate does not pertain to the question of correcting
any form of wrong as such but merely pertains to the issue of how
resources (rights or liabilities) are to be distributed in the society. 6
Where on the one hand the issue with regard to death penalty falls
under the topic of corrective justice the other issue, on the other hand,
falls under the larger question of distributive justice.
No doubt there might be a larger overarching principle of Justice
from which emanates various branches or particular manifestations of
it7 but the main point that the authors would herein want to make is
that ultimately when it comes to particular articulation of it the contents
of the standards of Justice might differ on the basis of the distinct
5

6

7

Rawls, supra note 1, at pp.32-33. Here the author emphasizes on the fact that instead
of understanding principles of Justice as universally applicable to there in fact might
exist plurality within it.
See, Robert Nozick, Anarchy State And Utopia, Blackwell Publishers Ltd., Cowley
Road, Oxford, UK (2nd Edn.- 1984) The Author discusses in the book the redistributive pattern involved in progressive charge of tax. Herein the author seems to
provide an interesting argument that such form of re-distributive pattern would be in
violation of the consent of parties itself. Therefore, where the model taken is that of a
minimal state interference then distribution of resources would itself be considered
as encroachment to aspect of free consent.
See Plato, The Allegory of the Cave, (Benjamin Jowett trans., Enhanced Media
Publishing, Los Angeles) (Reprint 2nd Edn- 2018) In this Play Plato brings about the
dichotomy present between particular and universal through the allegory of being
chained in a cave.
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aspects to which it seems to apply. It is precisely for this reason that
it becomes extremely important to delineate a scope upon which the
authors would focus on. The main focus of the article would pertain to
the issue of how resources are to be distributed (or re-distributed) to
organize a just society.
RELEVANCE OF DISTRIBUTIVE JUSTICE
It is pertinent to note herein that we as humans living a community
life make a conscious decision to enter into various forms of relations
(be it marital relation, relation of friendship or for that matter
relationship as citizens of a state) and while building such forms of
relation we inevitably go on to form certain form of bond with each
other. We maintain such bonds by regulating our own conduct with
an expectation that others would regulate theirs.8 In such a scenario
unless there are certain rules to adhere to it would become extremely
difficult to maintain such bonds. It is in this context that a specific
issue that concerns most of us is as to how we are supposed to share
certain benefits and burdens in the relation. At a societal level this
leads to a central question of how resources are to be distributed at
the first place. This question of distribution involves a certain task to
resolve the balancing various conflicting demands in the society.9
As has already been pointed out there would be various perspectives
calling for various ways in which these principles are to be assessed.
It would be one of the primary objectives of the authors to cull out
various perspectives involved. It is in accordance with such various
perspectives that the entire article has been formulated in various
chapters. Such that each chapter goes on reflect upon a distinct
set of point of views. The first chapter begins with the Utilitarian
approach. Then from thereon we move on to the contractarian view of
understanding Justice.
JUSTICE AS VIRTUE
ARISTOTLEAN CONCEPTION OF JUSTICE
Before we move on to analyze the meaning of justice that Aristotle
it is important to firstly understand the context within which he goes
on locate the debate of justice. An understanding of the context would
provide us with an understanding of the precise question that he seeks
to provide an answer to while formulating a certain conception of
justice.

8
9

See Ronald Dworkin, Justice for Hedgehogs, Belknap Press of Harvard Univ. Press
Cambridge, London, England (2nd Edn.- 2011)
Rawls, supra note 1, at 7-8.
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Traditionally the conception of good was linked to the aspect of
virtue itself.10 It was presumed as if every good in the society has a
propensity of arriving at a certain end.11 Ethics plays a role in identifying
various human actions. The concept of virtue comes into play when
it is associated with these ends itself. This conception of achieving
a human end is accomplished through identifying variousforms of
conducts that is appropriate to human functioning.12 This conception of
appropriateness is achieved though realizing various virtues attached
to various spheres of human life. Therefore, Aristotle recognizes the
fact that each sphere of human life entails several options to conduct
one’s life. It is among these several choice that Aristotle picks one
among these several choice to be virtuous conduct.13 He essentially
provides an answer to the question as to what one should do in a given
social context.
It is for this reason that in the Nachomean Ethics Aristotle goes on
to provide for a comprehensive list of various virtues attached to various
spheres of human life.14 Then he goes on to provide for an elaborate
picture of what each virtue actually demands for. For instance, when
it comes to aspect of satiating one’s bodily appetites one’s pleasures
the concept of virtue demands for a moderate conduct where neither
does one go on to go overboard with it nor reduce to an extend that
survival itself becomes difficult. He would then go on to expound upon
what moderation actually demands for in its precise content. Moreover,
each virtue is considered to be balance of the extremes of various
vices attached to a human conduct. Similarly in the above instance
of a moderate conduct it can be said that moderate conduct is to be
considered as virtuous since it lies in the balances of the two extremes
of depravity and Excess.
It is in this context of deciphering virtuous conduct that Aristotle
considers justice to be a part of virtue itself.15 From the above mentioned
context there are certain important lessons for us to learn about the
meaning of Justice. Before we move on to further elaborate about the
requirements of Justice and in the process go on to inquire into the
precise sphere of human life that it pertains to we should pause for a
10 Delba Winthropp, “Aristotle And Theories Of Justice”,72 American Pol. Science Rev.,
pp. 1201-16 (1976)
11 Rachel Barney, “Aristotle’s Argument for a Human Function”, Oxford Studies In
Ancient Philosophy
12 Aristotle, Nicomachean Ethics Book I (W.D., ROSS trans.), Batoche Books, US 1999).
13 See Frederick, S.J. “ A History Of Philosophy” , I Maryland, The Newman Bookshop,
1946.
14 Xianzhong Huang, “Justice as Virtue: An Analysis of Aristotle’s Virtue of Justice”, 2
Frontiers of Philosophy in China 267 (2007).
15 David Johnston, A Brief History of Justice, John Wiley & Sons Ltd., West Sussex,
United Kingdom, (1st Edn. – 2011), pp. 6v5-67
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moment and give a perusal to certain important lessons to be drawn
when justice is viewed from this perspective of being a matter of Virtue.
The first aspect that we get to gather is that justice when viewed
from the perspective of being a matter of virtue becomes rooted within
matters of human experience itself wherein it seeks to provide an answer
to a simple question what is the right thing to do within a particular
form of human sphere of human life.16 This is one of the reasons as to
why modern thinkers more often than not turn to Aristotlean version
of Virtue based conception of Justice when they get tired of tracking a
certain higher conception of Justice which only seems to be brooding in
the limits of an empty sky which never seems to be realized in common
humdrums of normal day to day living itself.17
Second important aspect to be learnt is that justice is then understood
within a certain context depending upon the specific sphere of human
life that it belongs to.18 This also means that in a different sphere we
might be in a best place to probably look for different form of virtue.
Often people misinterpret this particular feature to imply that justice
is being viewed from a relativistic approach. We must not confuse the
aspect of contextualism with the aspect of relativism in the specific
manner in which justice is contextual under Aristotlean version. Being
relativistic essentially refers to being relative to a particular locality
whereas Aristotle is not in any manner limiting his conception of virtue
to any locality. All that he does is that he goes on to contextualize it
to particular sphere of human life. Within that particular sphere the
particular virtue attached to it might go on to have a universal appeal
towards all parts of our spatial expanse.
TWO NOTIONS OF JUSTICE
Having culled out certain important prima facie lessons to be drawn
from viewing justice from lens of virtue based ethics it now becomes
relevant for us to venture into the pertinent question of what is actually
meant to be just in accordance with the Aristotlean version. In the very
beginning we must distinguish the two versions in which Aristotle talks
about the notion of justice. In a much broader and overarching notion
Aristotle talks about the conception of justice as a virtue related to
the political sphere of human life wherein the virtue of justice leads to
16 Id,. at 72.
17 Julia Anna, “Plato and Aristotle on Friendship and Altruism”, 86 Mind 532-54, 1977
18 See, David Schlosberg, Defining Environmental Justice: Theories, Movements, and
Nature, Oxfordscholarship Publication, United Kingdom (1st Edn,- 2007). In Part IV
of the book the author talks about the aspect of plurality and reflexivity involved in
application of principles of Justice. The book although focuses on the principles of
justice applicable in cases of environmental matters still is relevant for the manner
in which Justice is understood in terms of plurality of context.
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overall community happiness.19 In this sense it becomes synonymous
to virtue itself in the realm of political life. Justice in such a broader
sense then has its significance as a virtue characterized by a communal
life wherein one is supposed to conduct life in such a way that the
entire human relation can lead to a good and happy life.20 Justice at
the same time is also talked about in a much narrower sense wherein
it only pertains to a specific portion of the sphere of a political life. 21
In this context justice is only concerned with the sphere of human
life which deals with sharing of various forms of benefits and burdens
that the community produces. Therefore, in this narrower sense the
term just is limitation to the connotation of the share that one is to
receive in a society. In this sense then unjust would mean to have
unfair amount of share of the total benefits and burdens. Before we
move on to further investigate into what he means by partial justice
and whether partial justice in itself can be equated with the notion
of distributive justice we should again pause for a moment and note
certain important implications that can be drawn from the distinction
so made between partial justice and complete justice.22
First thing to be noted herein is the fact that unlike the traditional
philosophers of that time such as Plato Aristotle realized the
importance of having a contextual understanding of Justice such
that for the purposes of understanding what it means to be just
we do not necessarily have to venture into the realm of forms.23 He
understood very well that there can be various particular versions of
a general abstract idea. Also the fact that although these particulars
might have a connection with the general but still that in itself does
not necessarily entail the fact that a particular cannot be understood
without understanding the general first. Therefore, a particular could
very well have its own distinct significance apart from the general. For
example although an off-white color happens to be a particular version
of the abstract or perfect idea of whiteness but just because of that we
do not necessarily have to arrive at a conclusion that we cannot have
an idea about of white without having any idea or notion about perfect
whiteness. In fact this is one of the reasons as to why Plato never
believed in the possibility of gaining knowledge from our experiences
because according to him experiences are particulars whereas every
19 Delba Winthrop, Aristotle and Theories of Justice, University of Virginia, pp. 1203-04
20 See also Annas, Julia, The Morality of Happiness, New York: Oxford University Press,
New York (1st Edn.-1993)
21 Athanassoulinis Nafsika, “A Response to Human: Virtue Ethics and Character
Traits”, 23 Proceedings of the Aristotlean Society, 215-21.
22 Aristotle, Nacomachean Ethics Book V (Trans. Robert C Bartlett and Susan D. Collins),
Univ. Chicago Press, US, (4th Edn- 2010) pp. 94-97
23 Nicholos, Plato and the Ethics of Virtue, Besser Jones and Slote (2015), pp. 3-15;
See also Alastair MacIntyre, After Virtue, Duckworth, United Kingdom, (2nd Edition1985)
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concept has a form of general abstract ideas. Therefore, according to
him the only option available with us is to traverse through the realm
of experiences to enter into realm of forms. This according to him could
be achieved only through the process of dialectics.24 Aristotle diverges
from this perspective and instead goes on to expound upon a particular
notion of justice.
Second aspect to be noted herein is that fulfilment of Partial Justice
does not necessarily imply that Complete Justice in itself is achieved.25
Therefore, there might arise a situation wherein even Justice has been
achieved in a partial sense still in its complete sense Justice has not
been realized. For instance there might be a situation wherein even
though the benefits are shared in a proper manner but still people
in general are envious of each other. In such a situation according
to Aristotelean conception although Justice is achieved in its partial
sense but still as a whole the society in the broader sense of Justice
might be considered as unjust.
PARTIAL JUSTICE
As has already been stated Partial form of Justice deals with the
aspect of allocating an individual’s share in the overall benefits and
burdens of the society.26 He further goes on to classify the concept of
partial justice into corrective and distributive justice. He makes this
distinction by drawing certain form of relation between the notion of
Justice and Reciprocity.
For him the concept of justice in terms of allocation of shares is based
on maintaining a certain bond within the community. He considers the
fact that when we live in a community we enter into various forms
of exchanges. It is through such form of mutual exchanges that the
benefits and burdens are shared in the community. In this context
fairness in assigning of shares can be achieved though maintaining
a certain form of balance within the share being exchanged. For this
reason, he goes on to associate the concept of justice with the notion of
reciprocity. However, we should be cautious over here to not to associate
the notion of reciprocity with the concept of arithmetic equality. For
him the concept of reciprocity varies in accordance with the form of
distribution that is in issue. It is in this respect he goes on to further
sub divide partial justice into distributive and corrective justice. The
precise conception of reciprocity would therefore, be dealt with when
we would specifically deal with the issue of distributive Justice.
24 See Michael and Linda Zagzabski, Intellectual Virtue: Perspective from Ethics and
Epistemology, New York Oxford University Press, 2003
25 See Frederick, A History of Philosophy, 1 The Newman Bookshop, 1946
26 Allan Beever, “Aristotle on Equity, Law and Justice”, 10 Legal Theory 42 (2004)
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However, before we move on to deal with the sub heading of
Distributive Justice we would first want to point out as a matter of
pre requisite knowledge that Aristotle while enunciating upon matters
of partial justice does not consider those who are not born free to be
subject to such principles.27 This is so because he formulates the
conception of political community in terms of an association which
provides a platform for the members to be self sufficient through the
medium of mutual exchange. Since according to him there are certain
sections (such as slaves, women, children etc.) who are not born free
it becomes impossible to apply these principles upon them. This does
not in itself mean that those who are born free are relatively speaking
equal to one another. They are equal only in terms of not being under
any control in terms of making their choices however they may still be
unequal in terms of various factors such as their merit, contribution
that they make to the society etc. Therefore whenever benefits and
burdens are shared among the (free born) members of the society this
relative inequality is not to be neglected altogether.28 Since it is not the
aim of the authors to talk about the justification of slavery or the aspect
of freedom and liberty we would not question the basic assumption
that everyone is not born free and limit our inquiry to the content of
such principles.
Now we would move on to elaborate upon his formulation of
distributive justice under which we would also ponder over his precise
conception of reciprocity.
DISTRIBUTIVE JUSTICE
Having understood his basic assumption behind the formation of a
political community and the aspect of relative equality we would now
move on to that portion of partial justice which he terms as Distributive
justice.
The sphere of distributive justice is concerned with the aspect of
distribution of various such as medals, honours, property or anything
else in the society. These resources, as has already been stated, are
regular subject matter of various transaction entered into through
various forms exchanges among the members. Therefore the question
that now needs to be addressed is with respect to what are those
principles in accordance with such exchanges should be transacted.
According to Aristotle in any form of exchange there is a requirement
of at least four elements. Two would be the parties involved and other
two would be their respective shares. He states that in true sense a
27 Manuel Knoll, “The Meaning of Distributive Justice for Aristotle’s Theory of
Constitutions”, FONS 1(2016), 57-97
28 Michael Cronin, “The Science of Ethics”, II N.Y, Benzinger, 1922, pp.64
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fair transaction would be secured only when the two persons involved
in the transaction happen to stand in the same footing to each other
as their respective commodities stand to each other. Therefore, what
he essentially means to say is that the ratio between the commodities
involved should be same as that of the persons involved in the
transaction. Therefore, it can be stated that what he happens to be
looking for is not the notion of arithmetic equality wherein the parties
involved happen to receive equal amount of shares. He on the other
hand is talking about equality in a proportionate sense. Here the
emphasis is on the proportion being same.
IMPLICATIONS ON INDIAN CONSTITUTION
Under the Indian Constitution the main principle of equality is
enshrined under Article 14 of the Constitution. What remains to be
observed is what implication does the model of Distributive Justice in
our Indian Legal System. After having read the precise implications the
authors would draw upon a proper picture enshrined under our Indian
Constitution. Along these lines ultimately the authors would ponder
over the recent 103rd Constitutional Amendment Act 2019 brought
about in the year 2019.
One of the principle implications to be drawn is that Aristotle by
emphasizing on the aspect of proportionality recognizes that people are
unequal with respect to each other. In this sense justness in terms of
distribution does not lie in negating such differences but ultimately lies
in recognizing such differences.
This has a reflection on our Indian constitution as well. Even within
our framework of Indian constitution we do not envisage for a situation
of perfect equality. Rather we look for a certain framework of contextual
equality.29 It is for this reason that we understand the concept of
intelligible differentia and further qualify it to have a reasonable nexus
with object of the legislation.
In our Indian constitution the right to equality has been envisaged
under article 14 of the Constitution 30. Article 14 entails in itself the
concept of equality before law as well as equal protection of law.
Both the concepts when read together provide for an overall scheme
of providing for equal treatment as such. It is for this reason that
the latter part of article 14 is considered as a corollary to the former
one.31 Therefore, there can never arise a situation which is found to be
violative of the latter but not of the former. However, in later judgments
the courts started differentiating between the two concepts stating that
29 State of MP v. Bhopal Sugar Industries Limited 1964 AIR 1179
30 The Constitution of India, Art.14, 1950
31 State of West Bengal v. Anwar Ali 1952 AIR 75
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while the former pertains to general law in its abstract sense while the
latter term refers to law in a particular and specific context of a specific
legislation. It is in the similar vein that the latter part of the article
was attached with a positive obligation to provide for an economic and
social environment wherein equal treatment can be provided and not
denied.
Therefore, when article 14 is read with the two terms to be read
in conjunction with each other it leads to a conclusion that the
applicability of law is not universal in nature. It hence does not call for
a situation wherein same treatment is granted to everyone. It allows for
like to be treated alike and different to be treated differently. However,
what is to be noted herein is that while providing for the general right of
equal treatment it does not differentiate between human beings. This
essentially means that all humans on account of being humans are
to be provided for equal treatment as a matter of right. Hence, in this
sense it recognizes the aspect of human dignity while ensuring the
principle of Distributive Justice.
A legislative act is required to further bring into reality the concept
of treatment enshrined under article 14 of the Indian Constitution.
In a welfare state conception it becomes incumbent upon the state to
further the ideal of formulating a proper development is ensured in the
process. In such a context it becomes necessary for the state to further
its objective through the process of classification and differentiation.
Classification is thus to be considered as the process which recognizes
such needs and requirement. It is for this reason that while doing so
state legislature has generally been given a certain amount of discretion
in making judgments on such matters.32 As the case so cited this holds
true in case of other jurisdictions as well.
The general ground for such form of classification is subjected to a
two prong test of reasonable classification. The test hereby states that
firstly, there must be an intelligible differentia on the lines of which
one is differentiated form the other and secondly, that this differentia
so recognized must have a rationale nexus with object so sought to be
achieved through the legislation.33
Every legislation or a certain source of rule would inevitable
have a certain scope delineated with respect to its application. While
delineating any form of scope there would be an inevitable requirement
of excluding certain facts from its ambit. Therefore, for this reason itself
every rule would be a subject matter of article 14 of the constitution.
The ultimate criteria to determine the scope of any form of a rule would
hence lie in the concept of reasonableness.
32 Tigner vs Texas310 US 141 (1940)
33 Motor General Traders v. State of AP 1984 AIR 121
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With time this interpretation of article 14 has undergone a
significant shift. In EP Royappa34 judgment the court stated that this
test of equality should not only exist at the level of classification itself
but must also exist at the level of principles. Such that now as a result
of the change the test is not only limited to the aspect of reasonable
classification but also requires a further limitation to put a check on
the object as well.
Specific Application of Right to Equality
Wherein on one hand article 14 provides for a general conception of
equal treatment Article 1535 and Article 1636 further go on to provide for
specific applications of it. Article 15 is relevant for the purposes of the
article since clause (4) of the article permits the state to make certain
special provisions for the purposes of uplifting the backward class. The
state in this context has the power to select a class as backward in
nature. However, the determination so made by the state is subject to
judicial scrutiny.37
Article 15(4) was brought in the form of 1st Constitutional
Amendment 195138. This Amendment was brought in to negate
the effect of judgment rendered by the court in State of Madras v.
ChampakamDorairajan39. In this particular judgment the court had
decided to strike down a particular regulation of Madras Government
under which it was decided to fix the proportion of students of each
community for the purposes admissions in Medical Colleges. It was
alleged that the purpose of the regulation was to address the concerns
of those belonging to backward section of the society.
It is also important to note here that wording of article 15(4) seems
to suggest that it exists as a matter of an enabling clause rather than
as a provision imposing an obligation of certain sort.40 What remains
to be seen is the determination of Backward Classes as provided under
the Indian Constitution. The Constitution does not define the meaning
of Backward class as such.
In R. Chitrelekha v. State of Mysore 41 the Supreme Court upheld
a particular regulation which did not take into account caste as a
criterion to determine the standard of social backwardness. The
Supreme Court further went on to enunciate the fact that caste cannot
34
35
36
37
38
39
40
41

EP Royappa v. State of Tamil Nadu 1974 AIR 555
The Constitution of India, Art. 15, 1950
The Constitution of India, Art.16, 1950
Triloki Nath Tiku v. State of J&K1967 AIR 1283
Constitutional (First Amendment Act), 1951
State of Madras v. Champakkam Dorairajan AIR 1951 SC 226
Gulshan Prakash v. State of Haryana AIR 2010 SC 288
R. Chitrelekha v. State of Mysore AIR 1964 SC 1823
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be taken as the sole or even the relevant criterion to determine the
aspect of backwardness.
This position of law however, was modified in P. Rajendran v. State
of Madras.42 The court had held in the judgment that caste in itself
goes on to constitute a class. If in such a situation an entire caste as
a whole is found to be socially and educationally backward then there
is nothing wrong to state that caste can be taken as a sole criterion to
determine the scope of social backwardness.
This principle was further reiterated by the Supreme Court with
a caveat that in such form of caste based classification there should
be no vested interest involved as such.43 Further the SC also observed
that in such a scenario the list needs to be constantly revised as the
need so arises.
A further modification of the same series of question also arose
before the court in Kumari K.S Jaysree v. State of Kerala.44 Herein the
question that arose was whether within the community so selected
there could further be a classification made on the basis of per annum
income that a family is earning. The court here again shifted its stance
and stated that though caste can be taken as a relevant criteria but it is
still not to be considered as the sole criteria to do so. While determining
the aspect backwardness poverty can play an important role and hence
the regulation was upheld.
It is in the similar vein that Article 16 clause 1 of the Indian
Constitution also goes on to talk about a specific application of equal
treatment in matters relating to employment or appointment to any
office. Under this article clause 445 specifically pertains to the issue of
reserving seats in favour of any citizen of backward class. What is to
be noted at the outset is that the term backward class has not been
further qualified by the term “social” as was the case in Article 15(4).
This suggests the fact that ambit of Backward Class under article
16(4) is much broader as compared to Article 15. However, the courts
have not culled out a separate test as such to determine the ambit of
Backwardness under Article 16. It therefore, remains similar to that
provided under Article 15(4).46
Finally this question came for consideration in a nine judge
bench case in Indira Sawhney v. Union of India.47 Before the court
42
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constitutionality of two particular memorandums brought about by
Central Government was questioned. The first Memorandum provided
for reserving 27 percent seats for those falling under SEBC criteria.
The second Memorandum provided for a further preference to those
who were poorer among the SEBC for the 27 percent seats reserved. It
also provided for a further amount of ten percent reservation for those
who do not happen to follow in any scheme so devised but were still
economically poor. The SC upheld the regulation barring the additional
ten percent rule. It stated that economy in itself cannot be the sole
criteria to determine backwardness, however, it could be an addition to
the criteria of Social Backwardness. The SC also at the same time went
to hold that within SEBC there is nothing to rule out the possibility of
further classifying between backward and more backward. It in fact
went to observe that for the purposes of maintaining cohesiveness
in the society the criteria of creamy layer must be excluded from the
ambit of SEBC
The courts have interpreted that article 16(4) is not to be treated
as an exception to article 16(1). It is rather to be considered as one of
the many facts of providing for equality of opportunity in matters of
employment.48
In the case of T. Devadasan v. Union of India49 the application of
clause (4) of Article 16 was brought about as an issue.In the year 1950
the government had promulgated a rule regarding reserving certain
percentage of seats for the SC and ST for every year. This rule was
further clarified in the year 1952 stating that if in any given year the
seats so reserved for the SCs and STs are left vacant then such seats
could carried forwarded for the next year. This would therefore result
in an implication that the number of seat reserved for the next year
would then be further added with the number of seats left vacant in
the previous year. This rule of carrying forward the number of seats
for the next year was further modified by an amendment brought in
1955. According to this amendment the number of seats which was to
augmented for one more could now be further augmented for the next
two years.
This “carry forward rule” was under consideration before the court.
The court directly went on to adjudicate upon the 1955 Amendment
and ruled that since this could have the result of exceeding 50 per
cent limit which had been imposed as a limit in a previous judgment
of Supreme Court.50
48 M Nagraj v. Union of India AIR 2007 SC 71
49 T. Devadasan v. Union of India AIR 1964 SC 1979.
50 M.R Balaji v. State of Mysore AIR 1963 SC 649, In this judgment Supreme Court had
invalidated a regulation providing for a reservation up to the extent of 68 percent in
matters of employment.
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This judgment rendered by the court was overruled by the court
in Mandal Commission Case.51 The court herein reformulated the
meaning of 50 per cent rule. It stated that the 50 percent was to be
calculated on the basis of seats vacant in a particular year and not by
taking the total number of seats as a basis for making the calculation.
It therefore has an implication of validating the carry forward rule as
long as the 50 percent limit is not transgressed for that year. Therefore,
ultimately what is to recognized is that the 50 percent rule as such
works as a limit which cannot be exceeded for that year.
A proper perusal of above mentioned judgments therefore lead to a
conclusion that ultimately 50 percent would exist as an upper limit for
a year. In an event wherein the limit of 50 percent has been no scope
would thereafter be left for the backlog to be filled. However, this position
has been changed with the insertion of clause (4-b) under Article 16
through 81st Constitutional Amendment 200052. The amendment now
allows for the unfilled vacancies to be filled in as a separate class of
seats along with the new vacant seats in the succeeding year. As a
result of this now what would happen is that unfilled vacant seats
would not have an impact in the tabulation of 50 percent ceiling limit
of the year in which such seats are to be filled. One interesting point to
be noted herein is that this amendment is not limited to SCs and STs.
Economically Weaker Section
Now that we have inquired into the basic framework provided
under our constitutional structure with respect to the working and
justification of reservation scheme what remains to be seen is the
general scheme provided under the 103rd Constitutional Amendment
Act, 201953. The amendment envisages for reserving seats for economic
weaker section of the society. It therefore, provides for an additional
criterion for reservation of seats. It then in addition to this provides for
additional limitation of 10 percent above the 50 percent limit provided
for under Article 15 and Article 16.
The important aspect to be noted herein is the fact that the criterion
is not any more limited to the backward classes under the amendment.
This is inserted through the addition to article 15 and article 16.
Therefore, it has a coverage with respect to ambit of Article 15 as well
as that of Article 16.
Recently, the organization Youth for Equality had challenged the
amendment act by filing a petition before the Supreme Court. It was
claimed under the petition that the Amendment Bill violates the basic
51 EP Royappa v. State of Tamil Nadu AIR 1993 SC 477.
52 The Constitution (Eighty First Amendment) Act, 2000
53 The Constitution (One Hundred and Third Amendment) Act, 2019
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structure of the constitution. The petition relied upon Indira Sawhney
vs Union of India54 to make an appeal stating that economy cannot be
considered as the sole criterion for reserving seats.
It was further argued by the petitioners that the Right to Equality
is a basic structure of the Constitution of India. The right to equality
demands for equals to be treated as equals and unequals to be
treated unequally. However, what would happen now in the event of
Economically Weaker Section Reservation coming into picture is that
those in the lower portion of OBC would further continue on to be
discriminated.
Another aspect to be observed is that when it comes to the issue
of delineating the ambit of the 103rd Constitutional Amendment Act it
excludes classes mentioned under clauses 4 and clauses 5 of Article
15 as well as clause 4 of Article 16. This leaves the possibility of OBC
creamy layer being left out.
Another important aspect to be taken into consideration is the fact
that since 50 percent rule is applicable only in case of SCs, STs and
OBCs. With the addition of extra 10 percent now this count would
go up to 60 percent. As a result of which 40 per cent would be left
unreserved. It is in this context that it has also been pleaded by the
petitioners that the transgression of the ceiling of 50 percent is in stark
violation of the Constitutional Scheme. In M Nagraj V. Union of India55 it
was stated that the concept of 50 percent ceiling maintains the scheme
of equality of opportunity provided under Article 16.In such an event a
transgression from 50 percent would violate the basic structure.
Another problematic area is with respect to the application of
the amendment to unaided institutions as well. This aspect was
emphasized by the court T.M.A Pai Foundation Case 56 with respect to
its interpretation. The court in judgment had argued that the correct
interpretation of the constitutional mandate should lead to a conclusion
that reservation should not be imposed upon such educational
institutions which are unaided in terms of their functioning. What
would happen by including unaided institutions under the ambit
of 103rd Constitutional Amendment is that while imposing national
policies no distinction would be made between institutions which are
aided and those which are unaided. This would lead to an arbitrary
situation which in itself is in violation of the principle of arbitrariness
as enshrined under Article 14 of the Constitution.57
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Conclusion
The purpose of the article is to formulate the basic model of
distributive justice that has been enshrined under our constitution.
For the purposes of the same the authors have taken a model concept
of distributive justice and tested the constitutional provisions along the
lines of the model so adhered to.
The authors have focused on the Aristotlean perspective to
understand the context within which distributive justice is talked
about. The specific reason behind taking Aristotlean model as the
model to test the basic principles of the constitution lies in the fact
that at least in terms of form it seems to be closest to our constitutional
understanding of distribution.
The Constitution provides for a specific version within which
the concept of equality is understood. This model is similar to the
concept of Proportional Equality talked about by Aristotle. In both the
situations what is ultimately seen is the fact the differences are to be
recognized rather than being neglected. It is important to understand
the distinction present in order to realize the true intention behind
drafting the legislation.
Understanding the concept of equality in this manner the
Constitution further goes on to particularly talk about the application
of equality in matters of employment and education. In furtherance
of this objective it was decided by the Government to reserve certain
seats for backward class and SCs and STs. This was done in order
to recognize the social differences attached to various sections of the
society. Therefore, it was taken up as a matter of an ideal to uplift
certain sections of the society.
Recently, on the lines of achieving the above mentioned objective
the government decided to formulate another amendment in the
constitution. It was in this context that in the form of 103rd Constitutional
Amendment Act, 2019 it was decided to amend Article 15 and Article
16 of the constitution. New clauses were inserted to create another
category for Economically Weaker Section of the Society among the
erstwhile unreserved category.
As a matter of conclusion the authors have arrived at an implication
that the 103rd Constitutional Amendment actually falls short of fitting
into the constitutional mandate so provided under the basic structure
of distribution that has been constructed. The balance that needed to
maintained gets disturbed in the process.

Male Victimization In India: Need For A
Legal Regime
*Purva Kaushik
Introduction
Women are considered as a part of the marginalized sections of
our society. Even the Constitution of India makes special provisions
for the welfare and protection of women.1 However, frequent misuse of
legal provisions in favour of women has been witnessed lately by legal
authorities and courts of law.2 The Universal Declaration of Human
Rights adopted by the General Assembly of UN aims at protecting
the human rights of equality and protection from discrimination to
all individuals. On the same lines, Art. 14, 15 and 16 of the Indian
Constitution aim at promoting equality in every aspect. Art. 15(3)
specifically intends to narrow down the gap between men and women
and sanction the drafting of laws providing for protective discrimination.
But legislations deriving authority from it tend to over empower
women against innocent male victims thereby violating another crucial
fundamental right which is the Right to Equality.3 In practice, the legal
saying that ‘crime has no gender’ is rendered redundant as social and
legal assumptions do not allow men to be seen in any way as victims
at the hands of women.
Powerlessness of women may be traced back to earlier times. They
remained a part of the marginalised section of the society. They were
dominated by men who were educated, powerful and independent, who
made the laws to rule the society.4 We may simpliciter call this “Age
of Patriarchy” wherein patriarchal norms prevailed and women were
dependent on men for almost everything, even the basic needs such
as food, water and shelter. The Age of Patriarchy required womenprotecting laws and women-empowering laws – This Age of Patriarchy
was the THESIS.
When the levels of torture and abuse of power against women
reached its peak, the wave of feminism came to their rescue. Feminists
spoke loudly and fearlessly about the rights of women. They promoted
women’s rights to the greatest extent, even treating them as superior
*
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2
3
4
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to men at times. Feminist groups tried too hard to convince the society
that women have been dominated, that they went overboard to the
extent of vengeance from men for the cruel treatment they’ve subjected
the females to for ages. Feminists promoted education and profession of
women. Though some of them did promote only equality between both
the male and female genders, most others overdid the social activism
and turned rebellious against men, instead of seeking equality. We
may conveniently term this age as the “Age of Feminism” which was
all about women and their upliftment. This Age of Feminism is the
ANTITHESIS.
Additionally, due to the feminist approach biases, the issue of male
victimization remains unrecognised and underreported as everyone just
wants to talk about women empowerment and not the simultaneous
growth and empowerment of both the genders.5 In what follows, we
shall attempt to examine in detail the varied forms of male victimization,
secondary victimization, its causes, the legislative remedies available
and the defects in them, the judicial approach to such issues and the
possible solutions to deal with these issues.
I.

Perpetrator or Victim? – Instances of Male Victimization

Presumptions and social mindsets regarding genders have created
a huge issue of gender bias in our criminal justice system. The laws
and courts are not known or not accessible to most women who
actually need them for the protection of their rights.6 It is largely the
other section of powerful women who are misusing those laws at a
large scale for their own ulterior motives against men.7 The men either
have no laws to protect them as such or the laws exist but they stay
silent as regards male victims. In the present day modern scenario,
the researcher picked the following three major instances of such large
scale male victimization and examined the various socio-legal aspects
and dimensions related to them.
A. Rape Accusations on Male Partner in Live in Relationships
In India, there are mixed views and opinions on heterosexual
cohabitations which are non-marital in nature, commonly known
as ‘live-in relationships’. Though the youth are in favour of it as an
alternative to marriage or a pre-marriage method of understanding
compatibility, others see it as a violation of our marriage customs and
5
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moral values. In the landmark judgment of Indra Sarma v. V.K.V. Sarma8
the apex court held that live-in relationships are not illegal though the
society refuses to accept them. It is a personal right of choice given to
adult couples whether to marry or not to marry. It is guaranteed to
them by Art. 21 of the Indian Constitution which enshrines the right to
life and personal liberty.9
However, recently the courts have been flooded with rape cases
filed by the females against their male partners in live-in relationships.
A major cause for the same is failed relationships.10 The legal issue
here is a clash of fundamental rights guaranteed under Article 21 of
the Constitution and the Indian Penal Code, 1860. Firstly, the women
who entered into live-in relationships did so voluntarily, exercising
their right of choice and personal liberty. They also developed physical
and sexual relations with their male partner out of their own free will.
Thereafter, if and when the live-in relationship turns sour, wherefrom
does the offence of rape come into picture? How does consensual sex
in the past take the shape of rape now? Isn’t consensual sex antithesis
of rape?
The Indian Judiciary is very sensitive towards rape accusations,
raising a presumption in favour of rape victims and putting the burden
of proving consent on the accused in such cases.11 So even the innocent
men accused of rape in live-in relationships don’t have recourse to any
law or authority for their protection if the female partner accuses them
of making false promise to marry and having sexual relations based
on that.12 Very recently, the Supreme Court while acknowledging this
legal problem held that such cases would fall under the category of
cheating and deception, but not rape if the promise to marry was not
made solely to induce the woman to have physical relations with him.13
B. Misuse of Section 498A, IPC and other Domestic Violence Laws
against Husbands and their Relatives
Unfortunate as it may be, reported cases of intimate partner violence
is rising each day. Attempt of Protection of Women from Domestic
8 A.I.R. 2014 SC 309
9
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398-406 (July-September 2014)
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11 The Indian Evidence Act, No. 1 of 1872, India Code, Section 114A
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and Political Weekly p. 50-56 (2012)
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Violence Act, 2005 (hereinafter referred to as “PWDVA, 2005”) and
the judiciary to take cognisance of the women’s vulnerable position in
domestic households has eventually given way to misuse and abuse
of these laws, especially Section 498A of the IPC. This section was
added to the IPC by way of an amendment in the year 1983 with the
purpose of protecting helpless married women from being subjected
to cruelty at the hands of husbands and in-laws. Undeniably, there
are genuine cases of domestic violence against married women, but
recently this law is being used by women as a weapon for blackmailing
and intimidation.14 The stringent provision of Section 498A favouring
women as it is presently framed, allows for its easy misuse by giving
excessive powers to females.
The NCRB Report, 2016 pointed that out of 4,77,986 cases that
were pending at the beginning of 2013, only 45423 cases were decided;
6,559 were convicted; while 39,658 were acquitted and rest of the
10,318 cases were withdrawn. Conviction rate of such cases under
Section 498A IPC is getting reduced everyday reaching as low as
14.2%.15 This shows that a large number of false complaints are filed
under this section just to harass the husbands and their relatives. But
since there is no admissible and reliable evidence against such men, it
ultimately leads to their acquittal.16 So we may rightly say that Section
498A is used as a means of vengeance rather than as a tool for justice.
C. Male Rape and Other Sexual Offences Perpetrated by Females
The third aspect taken by the researcher is rape and sexual assault
of men. The offence of rape is categorized as a crime against women. It
is directly linked to the act of penetration since the inception of IPC. 17
Even post the Delhi gang rape case, the widespread changes made to
Indian rape laws expanded the definition of rape but couldn’t move
forward from the act of penetration as a prerequisite for the offence.
Before the 2013 amendment18, it was restricted to penile-vaginal
penetration and post amendment; it has been expanded and changed
to include all cases of penetration of the vagina, anus, urethra or
mouth. Even if we go by this definition, there can still be cases wherein
the man is “made to penetrate” without his consent or willingness,
by way of creating a sense of fear, coercion or due to the dominant
14
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position of the female perpetrator and the like.19 Nevertheless, the legal
system fails to appreciate the graveness of such offences and give them
recognition under the purview of rape.
Moreover, male rape is associated with homosexuality and sodomy.20
We do have laws to protect male child from all types of sexual offences21,
irrespective of the gender of the perpetrator. But as soon as such a
male child becomes an adult, we consider their sexual assault or rape
as a rarity. Their victimization becomes invisible to us. It never crosses
our minds that even a woman could rape a man. Even in the landmark
judgment in Priya Patel case22, the Supreme Court held that a woman
cannot be charged with gang rape as it is practically impossible for a
woman to form criminal intention to commit rape. Such is the present
judicial trend. Still, every now and then, recommendations for making
sexual offences gender neutral are made and discussed. Even the Law
Commission of India in its 172nd Report submitted the recommendation
of widening the scope of the offence of rape and making it a gender
neutral crime.23
II. Secondary Victimization and its Causal Factors
A. Gender Stereotyping, Feminism and Masculinity
Presumptions and gender stereotyping go hand in hand. Some
jurists blame homosexuality while others blame physical weakness
for the sexual violence committed against them.24 The male gender is
believed to be dominant, physically stronger and sexually more active
than the female gender. On the other hand, the females are stereotyped
as meek, weak and submissive. Based on this gender stereotyping, the
laws of our nation are made applicable to the people creating disparity,
discomfort and enmity between genders.
Post victimization, the male victim often sees himself as weak
and vulnerable, someone who is incapable of protecting himself and
others. He feels psychologically disturbed. If not given emotional and
legal support at this stage, he may fall prey to secondary victimization
which is a result of post-trauma reaction of family and friends of the
19
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victim, police authorities, lawyers and the judges in court.25 Secondary
victimization further weakens the victim if the post-trauma responses
unfavorable to the victim. But since this post victimization state of male
victims goes against the gender stereotypes, they have to inevitably
face secondary victimization at the hands of others whom they look up
to for support, sympathy and help.
The feminist wave has greatly influenced the legal and judicial
system in India as much as in other countries. Though feminism is
genuinely meant to bring about equality in every aspect, it has been
given such distorted forms which make it a weapon of oppression in
the hands of females these days. Apart from being heavily sexist at
times, they tend to make people believe that on the receiving end of
violence or torture is always a woman.26 In this context, mentioning
about the work of Radical feminist Catherine Mackinnon is crucial.
She brings forth the image of men as the sexually dominant gender.
She also connected violence with eroticism, giving a theory that says
that men inflict violence on the women for their own pleasure. They
also try to gain control over the women through such violence and
domination.27
This theory further tends to generalise and stereotype men as the
violent gender, leaving little or almost no space for male victimization
at the hands of women. Most feminists carry the same notions and
spread it among the masses. On the other hand, there are many other
faux feminists who tend to misinterpret the concept of feminism and
carry it forward to the illiterate and unaware women imbibing in them
notions based on their own whims and fancies.
B. Lacunae in Criminal and Social Welfare Legislations
As regards live-in relationships, the only legislation which gives
them recognition and gives certain rights to live-in partners is the
PWDVA, 2005.28 This Act makes provision for relations in the nature
of marriage, which definitely includes live-in relationships as well. So
a female live-in partner is entitled to maintenance in the same manner
as a legally wedded wife and she is protected from domestic violence at
the hands of the male partner.29 Apart from this, the legislature has not
25
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focussed on live-in relationships in any other of their laws as yet. Their
legal issues are solely dependent on the judges and their discretion
based on the principles of natural justice.30 That may be the reason
why there is lack of uniformity in the judgments of different courts.
The draconian provisions of the law laid down in Section 498A of
the IPC allows police authorities to arrest any or all the family members
mentioned in her complaint by the married female. To make it worse,
this offence of cruelty by husband and/or his relatives is non-bailable
in nature, which means that they can’t seek bail as a matter of right.31
The repercussion of this process is that even pre-trial and under-trial
accused males remain in jail sometimes. For some, this itself is a lot
of torture. The burden of proof is on them to prove their innocence,
unlike the general Indian jurisprudence which lays down that a person
is innocent unless proven guilty.
To add to their misery, the lawyers and police officials leave no
chance to influence the female complainants to present exaggerated
case facts, getting dowry demand added to the accusations even if
it had no role to play, for their own monetary benefits.32 To get bail,
the male victims then have no resort apart from either giving bribe to
the police for release on bail or entering into a compromise with the
wife whose bargaining position is now superior owing to the bogus
threatening complaint lodged by her.
As regards male rape and sexual assault cases, Section 377 of the
IPC is the sole criminal provision which addresses this issue. However,
this section is very limited in its scope and applicability to only male-onmale sodomy cases as it clearly mentions carnal intercourse “against
the order of nature” meaning intercourses apart from penile-vaginal.33
If the sexual offender is a female, Indian criminal jurisprudence is
silent regarding such cases. Therefore, the cases wherein a man is
made to penetrate by a woman against his will, or is otherwise sexually
assaulted by a woman, such a male victim has no gender neutral laws
for his protection presently.34 However, latest positive development
on this issue is the Criminal Law (Amendment) Bill introduced in
the Rajya Sabha of the Indian Parliament as a private bill by senior
30
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advocate and Member of Parliament Mr. KTS Tulsi. Purpose of this bill
is the amendment of criminal laws such that gender neutral rape laws
may be added. It recommends the insertion of a Section 375A which
punishes sexual assault as an offence.35 If this bill is passed by the
Parliament, the scope of modesty would also be widened to include
men, transgender and others as possessors of modesty.
III. Judicial Approach and Need of Judicial Activism
In the absence of effective laws to tackle the above mentioned legal
issues, the judiciary steps in to play a pivotal role in administration of
justice. It tries to fill in the loopholes left by the law-making authorities.
If the judiciary is also biased in favour of one particular gender, the rest
will lose faith in the justice system of the country, leading to anarchy
and chaos as those who suffer injustice will tend to take the law in
their hands.
Since there aren’t any laws in place (except the PWDVA, 2005 making
provision for maintenance to female live-in partners)36 to deal with the
legal issues arising every now and then in live-in relationships, the
judiciary has played an active role in filling the loopholes. As regards
the rape accusations against male partners in live-in relations, the
courts have dealt with numerous cases. In the case of Deepak Gulati
v. State of Haryana37, the Apex Court clearly mentioned that even after
making a promise to marry, there may at times be such unavoidable
circumstances due to which even a man having the best intentions
to marry may not be able to marry the woman whom he promised to
marry. So we must examine whether the accused, at the initial stage
itself, had no intention of keeping his promise to marry and had only
mala fide intention to satisfy his lust, in order to make him liable for
rape.
Very recently, in the case of Dr. Dhruvaram Murlidhar Sonar v. State
of Maharashtra38, the Apex Court has held that consensual physical
relationships between live-in partners would not amount to rape on
the ground of false promise of marriage unless such promise was
made solely to develop physical relations with the female. Again, in the
case of Anurag Soni v. State of Chhatisgarh39, the court reiterated that
sex after obtaining consent by false promise to marry is rape. Such a
consent being obtained by misrepresentation of facts would not be a
35

36
37
38
39

Bill in Parliament to make sexual crimes gender neutral, The Times of India,
(July 13, 2019) (https://timesofindia.indiatimes.com/india/kts-tulsi-introducesbill-in-rajya-sabha-to-make-sexual-crimes-gender-neutral-full-text-of-the-bill/
articleshow/70202016.cms)
Supra Note 29
(2013) 7 SCC 675
(2019) SCC Online 3100
Criminal Appeal No. 629 of 2019 (Supreme Court of India)
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legal consent as per Section 90, IPC and therefore, it is a clear case of
rape. However, the abovementioned judgments have not been able to
solve the issue of false rape accusations in live-in relationships to a
great extent as the females in such scenarios keep blaming the males
and now, they and their advocates know exactly what they have to
allege and prove in court (i.e., the male live-in partner had promised to
marry with a mala fide intention). This would further give tremendous
powers to the females to blackmail their male partners and to misuse
the law laid down in these judgments.
As regards Section 498A and domestic violence laws, in a large
number of judgments, the courts have acknowledged that the
stringency of these laws and loopholes therein are encouraging the
filing of bogus cases.40 For instance, in the case of Arnesh Kumar v.
State of Bihar and Another41, the Apex court observed that Section
498A is often misused and applied as a weapon by disgruntled wives,
though it was meant to be used as a shield for protection of tortured
wives in Indian households. For a while now, there has been a constant
struggle between patriarchal thoughts and feminist views.
The Constitutional bench of the Supreme Court in Lalita Kumari v
Govt. Of Uttar Pradesh42 observed that in addition to other disputes of
a similar nature, matrimonial/ family disputes are one such category
of cases wherein the police officers can conduct a preliminary inquiry
before registering First Information Report (hereinafter referred to as
“FIR”) even in case of cognizable offences for the purpose of testing the
credibility of the information served. This was meant to provide some
relief to male victims and their family members from vexatious cases
filed under Section 498A of the IPC, but practical implementation of
this judgment is difficult due to systemic corruption.43
Recent judgments of the Apex court have made sincere efforts to
read down Section 498A in order to prevent misuse of this protective
provision. The landmark judgment of Rajesh Sharma v. Union of India44
requires a special mention here. In this case, the Apex court identified
two major problems stemming out of Section 498A i.e., (i) Uncalled
for trapping of husbands and their families by charging them under
the said provision and their arrest; (ii) Due to the non-compoundable
40 Preeti Gupta v. State of Jharkhand, AIR 2010 SC 3363; Neelu Chopra & Another v.
Bharti, AIR 2009 SC (Supp) 2950; Kans Raj v. State of Punjab, AIR 2000 SC 2324;
Sushil Kumar Sharma v. Union of India, (2005) 6 SCC 281; Savitri Devi v. Ramesh
Chand & Ors., ILR (2003) I Delhi 484
41 (2014) 8 SCC 273
42 (2014) 2 SCC 1
43 Madhu Kishwar, Laws Against Domestic Violence: Underused or Abused?, NWSA
Journal, Vol. 15, No. 2, The Johns Hopkins University Press, 111-122, 2003
44 AIR 2017 SC 3869
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nature of such offences, the criminal proceedings against males
continue despite an amicable settlement between the parties, resulting
in grave injustice to the husbands and their family members implicated
in the case. In order to protect men from misuse of Section 498A, the
court gave certain directions which are as follows –
• Establishment of Family Welfare Committees which shall conduct
inquiry and submit a report, based on which the police may/may
not arrest the accused persons.
• Courts shall have discretion to grant exemption from personal
appearance to the accused persons, especially those living out of
station.
• In case the parties reach a settlement, the court hearing the criminal
proceeding under Section 498A and other related offences is free to
dispose of the case if the main issue related to matrimonial discord
between the concerned parties.
• Avoid delay in deciding bail applications of husband and his relatives
implicated for the offence under Section 498A, and decide them on
the same as far as the same is possible.
However, to ensure that these guidelines do not result in depriving
women from seeking justice, the court directed that these guidelines
shall be inapplicable in cases involving tangible physical injuries or
death of a woman. Though this judgment wasn’t completely free of
flaws, but it cannot be denied that it is a positive attempt to maintain
balance between men and women in the society. As was inevitable,
this judgment was highly criticized by feminist groups at a large scale
calling it a gender biased decision hugely influenced by patriarchal
norms deep-rooted in our society.45
Consequently, in the case of Social Action Forum for Manav Adhikar
v. Union of India, Ministry Of Law and Justice & Others46 the two judge
bench decision of the Apex court in Rajesh Sharma case47 was brought
into question on the ground that it diluted the very social purpose of
Section 498A which was to protect women from being oppressed and
subjected to cruelty at the hands of their husband and his relatives.
The judges in this case observed that Section 498A being a provision
of criminal law nowhere provides for the creation of a third agency
(Family Welfare Committees, hereinafter referred to as “FWC”) to
decide upon the authenticity of the case and therefore, the judicial
45 Vageshwari Deswal, #MenToo: Right to Protection against Arbitrary Arrests and
Detention, The Times of India, (May 18, 2019) (https://timesofindia.indiatimes.
com/blogs/legally-speaking/men-too-right-to-protection-against-arbitraryarrests-and-detention/)
46 (2018) 10 SCC 443
47 Supra note 44
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authorities cannot provide for their establishment merely by way of
judicial interpretation.
They also observed that the judgment in question renders the
non-bailable and cognizable nature of Section 498A ineffective by
prohibiting arrest until the report of FWC is received. So the judges
have made constitution of FWCs impermissible and it also took away
the power given to courts to directly dispose of criminal proceedings in
case of settlement between the parties. It held that such parties may
approach the High Court of the respective State and invoke its inherent
powers under Section 482, CrPC to review and quash such ongoing
proceeding in the trial court.
Cases relating to sexual offences against adult men have hardly ever
reached Indian courts, especially when the perpetrator is a woman.
Very rarely do judges touch upon this issue. Viewing a female as a
rapist has never crossed the minds of judges in India. They consider
it impossible, as it is clearly held in the case of Priya Patel v. State
of Madhya Pradesh48. In this case, the Apex court held that even if a
woman was participating in a gang rape of another woman, she can’t
be held guilty of rape as a woman is incapable of forming mens rea
for gang rape, though the provision for gang rape (Section 376 (2)(g),
IPC) uses the word “persons” instead of “man” as accused. In a similar
case, another woman was acquitted of gang rape charge on the same
grounds.49 However, in the light of Sakshi v. Union of India50, wherein
the Apex court held that sexual assault on any part of the body should
be construed as rape, we may encompass even male sexual victims
within the ambit of rape laws.
Additionally, in the recent case of Mohd. Salim Mohd. Kudus Ansari
v. State of Maharashtra51 and two other cases52, while jointly deciding
these petitions which challenged the constitutionality of Section 376E
of the IPC, the Bombay High Court revisited the time when the 172 nd
Report of the Law Commission of India had recommended gender
neutral rape laws while the National Commission for Women (hereinafter
referred to as “NCW”) opposed it by expressing that the sexual crimes
related specifically to men and women need to be differentiated and that
the offences should always remain gender specific. It recommended
that submissions of the Law Commission needed to be re-looked at.
Recently, in the case of Criminal Justice Society of India v Union of India
48 (2006) 6 SCC 263
49 State of Rajasthan v. Hemraj (2009) 12 SCC 403
50 (2004) 5 SCC 518
51 (2019) SCC Online Bom 894
52 Mohd. Kasim Mohd Hasim Shaikh v.State of Maharashtra, Writ Petition No. 1182 of
2014; Vijay Jadhav v. State of Maharashtra, Writ Petition No. 527 of 2018
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and Ors53, a plea for gender neutral rape laws made to the Apex court
was rejected on the ground that the appropriate forum to act upon this
issue is the legislature, though it found merit in the plea.
Another hurdle in the path of justice is that blind imitation of
precedents is involved in our sentencing policy and approach. It appears
necessary to mention here that judiciary must examine the spirit of
legislations instead of going by the strict interpretation of what is laid
down by the law-making authorities. It must examine whether their
judgments are actually serving the purpose of administering justice.
As the time changes, so do the requirements and needs of the society.
Instead of mechanically applying the laws, the judges must conduct a
proper analysis and do away with any evident errors in the laws. Seeing
the judicial approach regarding the instances of male victimization, it
is indispensible to arrive at the inference that though the judiciary is
making the best efforts to do away with redundant and erroneous laws,
it is not sufficient to protect the innocent men out there being tortured
at the hands of women having power of the laws to support their bad
motives.
IV. Conclusion
Now that the time has changed and women are becoming more
and more independent, highly educated, work-oriented and financially
secure, the laws meant for their empowerment is being misused by
several of them against the male gender. We definitely acknowledge
that there still are many women who need protection from the
obnoxious men around them. But majority of the men and women in
the metro cities atleast, where such laws are most highly misused, are
equally powerful and independent. Assuming any one of them as weak
would automatically result in gender bias, which in turn will result in
injustice to the other gender. Therefore, the need of the hour is gender
neutrality wherein all genders are treated alike and none is treated as
weaker or stronger than the other.54 That way, the laws will operate
against every evil, non law-abiding person irrespective of their gender.
In the introduction, we had discussed about the past age of patriarchy
and the present age of feminism which both formed the thesis and
antithesis respectively. Taking that into consideration, the next most
suitable times may then be referred to as the “Age of Gender Neutrality”
which would be SYNTHESIS.
THESIS

>

(Patriarchy) >
53
54

ANTITHESIS >

SYNTHESIS

(Feminism)

(Gender Neutrality)

>

Criminal Justice Society of India v. Union of India and Ors. Writ Petition © No. 1262
of 2018
Wendy Chan and George S. Rigakos, Risk, Crime and Gender, The British Journal
of Criminology, Vol. 42, No.4, Oxford University Press, 743-761 (2002)
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After an analysis of the current legal and judicial approach towards
instances of male victimization, we may conclude that it is high time
that the judges must recognise the evil repercussions of this menace
and exercise judicial activism in order to curb this menace and work
for the victims’ justice by laying down guidelines for the rational
application of laws. The legislature must also step forward to make
laws to prevent misuse of already operational laws.
V. Suggestions
Based on examination of current scenario of male victims, a few
suggestions which may be incorporated into the present criminal
justice system for better conditions in the society are as follows –
As regards false rape accusations against the male live-in partners
by females:
• Specific legislation to deal with legal issues arising out of live-in
relationships – Just like we have the Special Marriage Act, 1954
to deal with inter-caste marriages, it would be prudent to have a
legislation dedicated to live-in relationships, seeing their growing
prevalence amongst the young generations of our society. Such
legislation must unambiguously specify the laws regarding all the
legal issues which are presently being faced by such couples and the
judiciary and also those which may arise in the near future.55 The
legislation must specifically clear out the law regarding situations
wherein the female partner accuses her male partner of committing
rape while they consensually lived in together.
As regards misuse of Section 498A, IPC and other domestic violence
laws by females
• Redefinition of Section 498A as a gender neutral provision – Since
males and females both may be subjected to domestic violence at
the hands of their partner, we have a provision for men also to seek
divorce on the ground of cruelty. Therefore, it would be prudent to
make Section 498A a gender neutral provision.
• Penalty for making false accusations – In order to prevent filing
of bogus and vexatious cases against males and females, such a
provision would have a great deterrent effect.56
55
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Philip N.S. Rumney, When Rape Isn’t Rape: Court of Appeal Sentencing Practice in
Cases of Marital and Relationship Rape, Oxford Journal of Legal Studies, Vol. 19,
No. 2, Oxford University Press, 243-269 (1999)
TNN, #MenToo: Legal Experts’ Demand – Courts should Punish those Filing False
Complaints, The Times of India, (June 9, 2019) (https://timesofindia.indiatimes.
com/india/mentoo-legal-experts-demand-courts-should-punish-those-filing-falsecomplaints/articleshow/69709275.cms)
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• Time bound investigation and trial – Since justice delayed is justice
denied and the victim and perpetrator are living under the same
roof, in order to prevent the victim from suffering further violence at
home, provision must be laid down to make the investigation and
trial of offences under Section 498A and other related offences timebound, to be mandatorily wound up within a specific time period as
far as possible.
As regards male rape and sexual assault by females
• Reconceptualization of Rape – In order to provide justice to male
victims of sexual offences at the hands of females, we need to
rethink and reconceptualise the concept of rape in our criminal
laws. One way to do this may be by adding “made to penetrate”
as an additional clause in the definition of rape to deal with cases
wherein penetration did take place, but it was against the will or
without the consent of the man. Another way could be widening the
scope of rape and instead of limiting it to merely penetration as the
actus reus, expanding it to include all such forms of sexual assaults
which violate the bodily integrity and sexual autonomy of victims. 57
In both these ways, it would definitely be mandatory to firstly make
the crime of rape a gender neutral offence as has been proposed by
Criminal Law (Amendment) Bill, 2019 introduced in Rajya Sabha on
July 12, 2019 by Senior Advocate Mr. K.T.S. Tulsi.
Sensitization of the public about gender bias and gender equality
– Holding public discussions, seminars, conferences about sexual
offences, male and female victims, the ordeal suffered by victims due
to gender stereotyping and gender bias and the positive outcomes
of gender neutral laws will play a crucial role in removing the veil of
insecurities put on male victims and in the practical implementation of
the gender neutral laws if at all they are enacted and enforced. It would
also prevent poor treatment given to victims by the police, lawyers and
judges.
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Reginald Williams, Feminism and Rape, Public Affairs Quarterly, Vol. 29, No. 4,
University of Illinois Press on behalf of North American Philosophical Publications,
419-433 (2015)

Digital Governance Of Economies With
Reference To Cryptocurrency
*Mudassir Nazir
Introduction
Cryptocurrency is a digital currency having an economic value. The
growth of the nation is determined not only from the strength shown
in borders but economic strength as well. In contemporary times
the economic strength of the countries is much important for their
existence and growth. Currently India has achieved global recognition
in economical world and is considered as one of the major economies in
the world. It’s estimated that within a decade India is will hold within top
two economies of the world. Every country has a designated authority
to govern its currency, like Reserve Bank of India governs and manages
the currency and regulations relating to it. The currency is not only
a page but it’s a guarantee for anyone having the possession of its
specified values. Currency is all over the world used by the government
and is regulated by its designated authorities. Bitcoin is not made by
government agencies but it can be made by anyone and it’s made on
the internet. For the first time on November 1, 2008 Satoshi Nakamoto
in his paper has discussed the virtual currency or bit-coin. However
the identity of Satoshi Nakamoto is yet to be confirmed since a decade
has been passed and there is not a clear certainty whether Satoshi
Nakamoto is a natural person or is it a code or group of persons.
Bitcoin is a digital document which contains specific values that can
be transferred in anyone’s account. In India RBI does not recognise any
such thing but the people have borrowed it, although the record is very
low. In bit coin the transaction the identity of the buyer and seller is in
secret but their transaction is in public. Bitcoin is coded in such a way
that it’s next to impossible to hack it.
The data and media reports1 shows that for the first time the bit coin
was used to purchase pizza in 2010. Since from last decade the growth
of crypto currency has forced and invited the multinational companies
to start the transaction in bit coins as well. Currently Dell, PayPal,
Microsoft like companies accept bit coins. Bitcoin is digital currency
and may be in future it may replace the national economy but there
is a number of issues involved in it. The Digital world has diminished

*
1

Research Scholar, Jamia Milia Islamia New Delhi.
Ndtv report on bit coin, https://www.youtube.com/watch?v=xVOEjtCaO2s (accessed
on 27-September 2018)
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all the territorial boundaries, in the same way crypto-currency helps
in removing the territorial economic border. In its process it removes
the role of banks, states, and the like institution. The role of the third
party in the transaction ofcrypto currency is axed. As bit coin involves
only the transaction between two individual. It’s actually a assets in
digital world contains value, having its identity which is designed to
work as a chain of exchange that uses technology which is chained
rather than lying purely on authorities. Bitcoin is also called as crypto
currency. Crypto currency uses a system of cryptography which is an
art of writing or solving codes to control the creation of coins and to
verify the transactions.
In India, bit coin has not achieved the legal recognition yet. The
legal recognition of Crypto-currency has yet to be decided by the
Reserve Bank of India but the data shows that there are few individuals
and companies that have already occupied the bit coins in the digital
market. The transaction rate of bit coins in markets goes with a rapid
speed. The largest bit coin processor of world known as bit-pay has
provided that the transaction rate of bit coins in digital market has
grown up to 110-120 percent during 20162 which shows that people are
taking interest in it and in the near future India will not be unknown to
it. Apart from cryptocurrency there are other forms of digital economies
which have received the global attention in recent past. Some of them
are as Ethereum, Ripple, NEM, Litecoin, bbqcoins, dogecoins. However
our paper is limited to crypto-currency. One of the essential feature
of cryptocurrency is that it’s free from infiltration which is generally
originated from Municipal policies of the government. Currently, in
the contemporary world the major issues before the supermarkets of
the world are, how to control infiltration which reduces the value of
currency but the cryptocurrency is free from it. The rise of bit coins
can further be understood by the fact that in the year 2015, bitcoins
were the highest valued currency in the world and America witnessed
an increase in bitcoin transaction.
The working of bit coins can be further easily understood by the
following diagram.
Circulations of bit coin are increasing with the passage of time.
Since from its advent it has circulated speedily and attracts the world’s
attention. The stastical data collected from 2009-2017, indicates the
rapid high graph and demonstrate that the circulation of bit coin has
gained and increased so rapidly that it has crossed 16,377,437 which
is higher than in any year. The following table will depict the position
more clearly.
2

Peter D. DeVried,An Analysis of Crypto currency, Bitcoin, and the Future,
International Journal of Business Management and Commerce, September 2016
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Source: BitcoinIndia Report 2017 by VallariDubey and ors.

Chart

Figure: Increase in bit-coins in successive years.
From 50 in year 2009, it has reached to its maximum in 2017 as
16,377,437. The above chart indicates the growth and circulation of
bit coins in digital market. It has achieved its maximum so rapidly
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irrespective of territorial jurisdiction.it has achieved global attention
within a short span of time.
Features of bit coins
As like as anything the bit coins are subject to limitation and some
features as well. Some of the features of the bit coins are as under;• It is a digital currency which is free from third party intervention. It
is not regulated by any specific bank or government.
• The transaction in bit coins is protected and stored and the
anonymity of users are protected.
• A Bitcoin transaction is not controlled or subject to any institutional
control.
• Bitcoins are the online currency which subsequently can be
transferred in national economies.
• A complete record of the transaction is stored in public ledger as of
2017 the complete ledger is about more than 110GBs of data.
• The record of thetransaction is kept in the block chain.
• It’s believed that it not subject to infiltrate.
Drawbacks in bitcoin
The system is not free from flaws, some of them mentioned as
• The public blockchain is shared with all the users which suspect it
for prone to various attacks.
• The system lacks robots mechanism of security to prevent bitcoins
to operate and protect it from Dark net, which is prone and heaven
for illegal activities like drug smuggling and arms trafficking.
• Cryptocurrency network has yet to develop the fully secured network
which is free from theft. In year 2016, Ethereum , which is another
form of digital currency was subject to theft of 50 million USD.
• As the system is not governed by any natural person or authorities
in power, people are not willing or to invest in it.
• Since its the transactions are stored in a digital world, they are
more vulnerable and prone to risks and attacks like hijacking, and
online attacks.
• In India, the cryptocurrency is neither regulated nor considered in
India till date.
• Since no agencies are behind the issues related to crypto-currency,
it lacks redressed mechanism. Proper redress forum is lacking.
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• Its value is subject to frequent change which makes it more prone
zone for risks.
Legality of cryptocurrency - A legal universal issue
The legality involved in crypto-currency posed new questions to our
traditional system of jurisprudence. The currency used in our daily life
is actually a piece of paper having a legal sanctity, printed by recognised
agencies of state while the same is not the case with bitcoins. However
there is a number of countries that amended their legal system so as to
accommodate the legal recognition of bitcoins. The below-mentioned
graph will make the position more clear.

Source: Bitcoins India Report 2017 By- Vallari Dubey

The above picture shows that the countries which gives legitimacy
to bit coins, those countries which banned and those countries which
provide continuous market at global level. the countries which in graph
contain light green colour are those countries where the legal system
recognise the trade in bit coins. while as the countries are shown in
yellow colour considered as continuous market and the red consider
bitcoins as illegal and finally the countries shown in purple colour their
process of bitcoins is yet to be ascertained.
The number of developed and developing countries are recognising
or is in the process of moulding their legal system towards legalising
the bitcoins countries like the USA, China which recognises it while as
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the countries like Japan are in the process of recognising it. Australia
is on the process of legalising it as highlighted by them in the 2017-18
budget speech. In Norway bitcoins are not subject to VAT, the exception
was announced during the 2017 budget similarly to Japan in the year
2017, recognises the crypto currency as a mode of payment.
Libra. Facebook has decided to launch its own cryptocurrency in
2020, known as Libra. It will be run by Libra association, a Geneva
based entity its partners are Facebook, visa, uber, Vodafone and many
more multinational known companies. The distinct feature of Libra will
be that it will be run by Libra association which will determine its value
as against other bit coins which is not regulated by anyone.
Indian Position
India is not unknown to bitcoins. The bitcoin has gained the
attention of business legends from India as well. In India the regulatory
body of currency, that is, RBI (Reserve Bank of India) which neither
penalises the use of bitcoins nor favours it. However, the RBI has issued
certain guidelines regarding the risk3 involved in such currencies. The
circular is pending before 3 judge bench of the apex court. The legal
validity of circular was challenged. The RBI also directed the investors
to exit from these the transactions within 3 months from the date of the
notice. In India the bitcoins are not considered as legally tendered coins
as said by the finance minister and RBI 4. However to accommodate
the bitcoins certain amendments are required in laws and the circular
need to be issued by RBI providing the legal recognition to bitcoins.
Laws relating to bit coins in India
In India the law relating to coins are regulated by Coinage Act, 5
it defines coin as any metal which is stamped by the government of
India. The said section contains an explanation with it which clarifies
that the term coin does not mean or include any card weather debit
card or credit card, or postal order or e money which is issued by
any bank. This explanation attached with the section makes the
definition more restrictive and from bear reading of section and the
explanation attached with it seems that it doesn’t recognise the digital
currency. The RBI in its act under section 2(d) defines “rupee coin”
as rupees which are legal tender in India under the provisions of the
Indian Coinage Act. However it is be pertinent here to mention that the
definition of currency is not provided under RBI act but it’s provided
3
4

5

Notification issued by RBI number; RBI/2017-18/154.
Bitcoin ban: How Cryptocurrency exchanges are circumventing RBI’s circular
(July.07,2018,16:44 IST),https://www.businesstoday.in/current/economy-politics/
bitcoin-ban-how-cryptocurrency-exchanges-are-circumventing-rbi-circular/
story/280005.html.
Indian Coinage Act, 2011, No.11, Acts of Parliament, 2011 (India).sec 2(a).

138

HNLU Journal of Law & Social Sciences

[Vol. V 2019]

under Foreign Exchange Management Act, 19996 which provides an
inclusive definition of currency. It provides that currency will include
all currency notes postal notes, money order cheques, draft and many
more. However the definition itself provides the power to Reserve bank
of India to notify currency notes. The definition includes that the RBI
reserves the power the notify any instrument as currency. To include
crypto currency as bit coin the Reserve bank has to identify it and has
to issue a circular to that effect. The definition also include cards, like
credit card and debit card as currency.
From the above quoted legal definitions it’s clear that the
essential element of coin or currency is that it must be visible in clear
terms. The above definitions don’t accommodate the digital currencies
so what is to be done is the amendment in the said section and general
circular issued by RBI so as to accommodate the digital currencies as
well.
The 21st law commission of India under the chairmanship of
Justice B S Chauhan has published 276 th report of law commission of
India on dated 5th July 2018, under the title of “LEGAL FRAMEWORK:
GAMBLING AND SPORTS BETTING INCLUDING IN CRICKET IN
INDIA. In its report the law commission observed in its conclusion
that cryptocurrency is as like as other modes of online the transaction.
However, it is to be noted that the law commission did not touch it
in detail. In year 2017, Japan recognises cryptocurency as a mode of
payment. Furthermore the circular issued by RBI 7 on 6 April rejected
the use of cryptocurrency in India was challenged in the apex court by
internet and mobile association. The supreme court of India interestingly
found merits in petition and admits it for hearing. However, the Court
did not find any merit in the argument of association where they were
praying for immediate relief, the apex court refused to grant any interim
order on dated 3 July 2018.
Regulations of bitcoins in India - much needed and role of RBI
As mentioned earlier, the bitcoin has effected Indian markets and
Indian investors and business tycoons are also interested in it. The
importance of Indian economy has achieved global attention as India
is the third largest economy in world and is likely to be second within
few years. India is providing one of the largest markets to world and is
prime member of G8 nations and other international platforms. Keeping
the global activities and regulations in mind India must move forward
and make suitable amendments in its Municipal legal system so as to
accommodate the global challenges like cryptocurrency. Bitcoins has
6
7

Foreign Exchange Management Act, 1999, No.14, Acts of Parliament, 1992, India,
Section2 (h).
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gained acceptance in larger parts of the world and major economies
of world like USA and China has also recognised it. Bitcoins are now
deliberated in India as well. However, the bitcoins need to be regulated
in order to prevent the fraud.
China recognises cryptocurrency as “Virtual currency” which
doesn’t has the same recognition as enjoyed by regular currency. While
as the United States of America consider bitcoins as property but it has
not been bestowed legal tender in any of the US states as such. While in
UK, bitcoins are considered something as private currency and the the
transactions provided in UK are not subject to Tax. Russia like China
recognises it as “Virtual currency” which doesn’t carry same status as
regular coins. Australia treats Virtual Currency same as US. Brazil who
is an important component in BRICS monitors all the activities and the
transactions. The Central Bank of Brazil like Indian RBI monitors it
and is open for legal intervention. India’s neighbouring countries like
Bangladesh punishes it and penalises any the transactions carried
out under bitcoins up to 12 years of imprisonment. In IST April 2017,
Japan became the first county to recognisebitcoins as a legal method of
payment. It gives it legal recognition and defines it as “assets”.
The concept of welfare state provides that state should regulate
those conducts of society which provides the potential threat for society.
As mentioned earlier, the crypto currency is prone to fraud and threat;
state should regulate it so that its citizens may not suffer any harm.
In regulating it the role of RBI is of vital importance because it is the
agency which regulates the currency network in India.
Advantage of regulating bit coins.
The advantages of regulating bit coins are many which can be
summed up in the following points:
1. It will help the state to gain tax revenue which in turn increases the
income of the state.
2. If state starts regulating it people will have trust in its system, they
will start investing in it, which ultimately recognises it as part of
economic growth.
3. Keeping in view the circumstances at international level, countries
which are part of G8 and BRICS are showing interest in regulating
it so India being the third largest economy and market must take
the lead.
4. Instead of self-regulating which may lead to confusion among
common masses and business communities should need to take
its role.
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Laws need to be amended to incorporate crypto-currency/bit-coin
While presenting the India’s Finance budget, Finance minister
expressly stated that the Government does not consider crypto-currency
as a legal tender. This goes in two ways, that is, the Government has
not declared crypto-currency as illegal but when a person does so he/
she is doing at his/her own peril and they have no right to seek remedy
under the Indian Court of law. Since crypto-currency is not illegal yet,
there is no provision for punishment for the same.
• Negotiable Instrument Act, 1881
Negotiable Instrument Act8 defines Negotiable Instrument as a (i)
promissory note, which contains a promise to pay the amount of money
to a specific person on a specific period or date, (ii) bill of exchange,
or any written order by one to another guaranteeing certain sum of
amount like cheque, money order, draft whether on immediate date
or any future date. The definition provided under the act are broad
and it include cheques as well. However it’s to be mentioned thaton
careful interpretation it can be seen that the crypto-currency cannot
be included under the definition of Negotiable Instrument hence there
is a need to modify section 13 of the act order to put crypto-currency
or bit coin within the ambit of Negotiable Instrument Act. Providing
legitimacy to crypto currency under Indian negotiable instrument act
means recognises its monetary value.
• General Clauses Act, 1897.
The question which usually is discussed that wheatear crypto
currency can be included as property or not. In India, the law dealing
with property is provided under transfer of property act, but it doesn’t
define property. The general clause act 1897, although did not provide
a conclusive definition but it define Movable 9 and immovable property10.
Movable property includes all properties other than immovable
property which means any property which is not immovable property
is movable property. And definition of immovable property is inclusive
which include, land and benefits taken from land and those things
which are perminately attached with the land. Here, the definition of
immovable property will not include crypt currency. Crypto-currency
cannot be used under the definition of immovable property, changes
has to be done in the definition of immovable property in order to bring
crypto-currency under the ambit of Indian Legislation. The law require
modification to the extent that it must include digital currency as
immovable or movable property so that digital currency will be counted
as property.
8 Negotiable Instrument Act, 1881, Section 13.
9 General Clauses Act, 1897Section 3(36).
10 General Clauses Act, 1897 Section 3(26).
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• Securities Contracts (Regulation) Act, 1956
According to this Act describes securities as any marketable
securities like shares, debentures, bonds or debenture stock, bound of
a like nature of any incorporated company or other body corporate 11.
The section does not include digital currency in the said section. The
only means by which Crypto-currency can be included in the ambit
of Securities Contract (Regulation)Act, 1956 is using sub-clause ii (a)
which gives power to the Central Government to recognise any other
instrument as securities within the act.
• Foreign Exchange Management Act, 1999
None of the Indian Statutes has till now incorporated the definition of
virtual currency in its ambit. The term currency which is of paramount
here is not defined by RBI act but it’s defined by Foreign Exchange
Management Act12. The definition of currency under the act means and
include any postal notes, bill of exchange, promissory note or any other
instrument as is notified by reserve bank of India from time to time.
The essential element of crypto currencyis that it’s a virtual currency
which cannot be touched like ordinary currency. The definition of
currency under the act are only seem that which can be touched so
the bit coins cannot be termed as currency under the said act. On the
careful observation and analysis of this law it can be noticed that the
definition of crypto-currency/ bit coin cannot be fitted anywhere in the
definition but it can be included under “similar instruments” as issued
and notified by the Reserve Bank.
• Information Technology Act, 2000
IT Act has defined a term “asymmetric crypto” as it is mainly used
for the transactions in Bitcoins. It uses public and private keys for
encryption and decryption of data. Public key sends the encrypted
message to the sender and can be shared with everyone and private
key receives the encrypted message and decrypts it for the receiver, it
cannot be shared with everyone unlike the public key.
Section 2(f) of the IT Act, 2000 defines asymmetric crypto as a
secure system consisting of two keys, that is, private key used for
originating signature digitally and public key used for verifying the
digital signature.13
The above definition can come under the ambit of crypto-currency
if the act specifically mentions about the inclusion of crypto-currency
in the act.
11 Securities Contracts (Regulation) Act 1956,Section 2(h)
12 Foreign Exchange Management Act, 1999,section 2(h).
13 Information Technology Act 2000, no.21, Acts of Parliament, 2000 (India), Section
2(f).
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• Reserve Bank of India (Amendment) Act, 2006
Reserve bank of India which is the primary instution to govern
the currency it has power including to notify new currency. The
responsibility to notify crypto currency as legal tender or legal currency
is responsibility of RBI which is governed by its own act called as
reserve bank of India act 1934. It was also amended from time to time
and some amendments were made in 2006. Crypto-currency can be
included under the definition of RBI Act, 1934 only by scrutinizing the
definition of “derivative” which is defined under section14.
Crypto-currency fulfils the first part of the definition, that is,
instrument and having its value derived from combination of various
factors but the factors mentioned in section 45U has no bearing upon
the crypto-currency or bit coin. Hence, the act should include those
factors also which is like in nature as crypto-currency to incorporate
crypto-currency under the ambit of Indian Law.
• Payment and Settlement Systems Act, 2007
This legislation certifies Reserve Bank of India to certify Pre-paid
payment instrument. The policy guidelines on Issuance and Operation
of Pre- paid payment instruments in India15 defines pre-paid payment
instrument that guarantees procuring of goods and services that also
includes transfer of funds against the value stored on such instruments.
Such value which is stored represents the value that is paid by the
cash holders through debit to a bank account or through credit card.
For the crypto-currency to be incorporated under the Indian law
the value stored on such instruments should also incorporate those
currency whose value is not stable and it changes according to its
value on a regular basis.
Conclusion and suggestion.
From the above discussion, it can be concluded that the bit coin
has posed a unique question to our traditional method of transaction
in economical world. The crypto currency has achieved a global status
irrespective of territorial jurisdiction although its legitimacy is at
infantry stage. Keeping in view the G8 Nations and BRICS nations India
as a global economy should regulate it in order to avoid any fateful
event. In Asia, India which is one of the largest economy should take
14 Reserve Bank of India (Amendment) Act, 2006, Section 45U.
15 Policy Guidelines on issuance and operation of pre-paid payment instruments in
India defines pre-paid payment instruments. as-“Pre-paid payment instruments are
payment instruments that facilitate purchase of goods and services, including funds
transfer, against the value stored on such instruments. The value stored on such
instruments represents the value paid for by the holders by cash, by debit to a bank
account, or by credit card”.
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a lead so that the other states follow suit. In India, although it’s one of
the largest economy in the world but it’s not free from hunger, poverty,
illiteracy, mall nutrition and many more. Global hunger index released
in 2017, puts India in 100 number out of 119 nations. If the state
regulate the crypto currency the state can earn tax which ultimately
increase the budget and the same money can be used for the welfare of
people and eradication of these evils.
The regulation of crypto currency will also boost the digital India
mission and will invite and provide safe and secure guarantee to foreign
investors to invest in India as the government is pressing more on
“MAKE IN INDIA” like concepts. Its regulation will provide a grevaiance
redressal mechanism in a robust form.
Bitcoin is popular cryptocurrancy in world. However instant
complete and blanket ban will hurt the customers, cooling off period
should be given. Recent study conducted shows that the bit coins are
used for tax evasion and at this juncture when is hoping to touch five
trillion economy within next few years cannot afford to allow parallel
economy. It’s in interest of India that the bit coins instead of banning
it should be regulated.
However it’s to pertinent to mention here that in the era of
globalization more onus is on United nations which should take it
seriously and engage in result oriented dialogue with all the stake
holders and after consultative process must come up with the model
law, to counter issues arising out of crypto currency.

Analysing “Mob Lynching”: A new word of
fear in India
*Ms Arifa Choudhary
**Ms Shivani Dutta
Introduction
Democracy is the soul of India. In India, people are governing the
state. We all know the benefits and features of democracy but we can’t
ignore the defects of democracy which had been observed from past
and told by thinkers. Degradation of institution starts when their
strength starts to become weakness. And this is same with democracy.
Although, it is very much successful in India but now the power of
people is creating new problems for democracy. In democracy, the
commitment of people is constructive but it becomes destructive when
it is uncontrolled. “Mob Lynching” is the new hurdle for democracy. In
this, people take law in their hand and give severe, brutal and illegal
punishment to someone without having fair trial.1 In this scenario the
people who are hero of democracy became the villain. The uncontrolled
behaviour of mob leads to destruction of social system and rule of law.
Due to its significance, it is necessary to analyse it. The regularity and
frequency with which these killings happen is itself a story which is
telling the seriousness of the matter.
The increasing number of incidents of mob lynching is a warning
for all the saviours of country. If such type of incidents doesn’t get
stopped then India will become “Lynchistan”. To protect the right of
everyone and maintain the rule of law, it is necessary to stop these type
of incidents. For this reason, it is necessary to analyse it. Generally,
we misunderstand the term mob lynching and relates it to only some
certain types and forget to include other different types. We also have
to know the both physical and psychological reasons behind these
incidents. The reasons of failure of our system and law is also important.
This paper will also try to analyse the different incidents happened in
recent days. By understanding all the elements, this research paper
will try to get some solutions to curb these type of inhumane incidents
from our society.
Understanding Mob Lynching in India
It is said that Change is the law of nature and is the very soul of
creation. Nothing remains constant, no matter how grand it had been,
* Ll. M., NALSAR University
** Assistant Professor IFIM Law School, Bangalore
1 https://www.merriam-webster.com/dictionary/lynch%20mob, accessed on 10th
Feb.2019 on 12:01.
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and this is very true with the democracy. People are the reason for
the greatness of democracy but they are also reason for the defeat of
democracy. Democracy is from the people. There would be no democracy
without the people’s commitment. This commitment is a right and
responsibility of the citizens for a democracy to work, develop and be
sustained. But, when the commitment gets manipulated and deviated
from the main purpose then it creates hurdle for the democracy. In
this form of government, there are important role of people or we can
say that group of people. Due to distribution of powers into hands of
people, many thinkers have fear regarding the future of democracy. For
Greeks thinkers, democracy was simply mob rule. It was the politics
of the crowd. It was devoid of reason. It was inconsistent, impetuous,
ignorant, reckless, and easily manipulable by the rhetoric of sophists
and demagogues who used rank flattery of base passions and fears to
move public opinion whichever way they wished.2
The strength of people is like “fire”, which is a good servant but bad
master. To have a rule of law in society, it is necessary to have control
on the mob. It is illegal and inhumane to punish any person without
process established by law. The constitution of India gives right of life
and right to express their views but it is ridiculous that some people
are not respecting this. Law is the supreme and divine authority to
govern the society.
Law, and nothing else must be the basis for judging any act of
citizens. No one can be punished until proven guilty by law. But people
across the world have been taking law in their own hands and have
been punishing others in the manner they deem fit. Driven by their
own perceptions of right and wrong, they end up behaving barbarically.
Something as serious as murder may be the final outcome of such
episodes.3
If we go by the literal meaning, ‘Mob’ means a crowd that is prone to
be involved in a violent act and ‘Lynch’ means when a crowd of people
attack someone, who they believe is guilty of a crime, with an intent to
kill.4 Most of the times, it is a group of people and not an individual. It
is this unlawful killing by an angry mob which is termed as lynching.
In India, the mob lynching has a different face. There are many
factors which effect the sociological order. There is vast diversity in
the society and many times this diversity leads to the conflicts. People
are divided in community on the basis of religion, caste, gender, race,
language, place of birth and etc. It is not only related to these above
2
3
4

Damon Linker, Democracy v. Mob, https://theweek.com/articles/639224/
democracy-vs-mob, (accessed Feb.10,2019 ,09:31AM).
Dr. Shilpa Jain and Nikita Aggarwal, Mob Lynching: A Dent in Majesty of Law.
Anuradha TripathI: Tackling The Menace of Mob Lynching.
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mentioned thing but also includes the customs and traditions as lynch
someone by mob and to justify it. Lynching in India include that of
those accused of petty crimes, individuals accused of murder and rape,
also the individuals alleged by mob as deviants. In India, witch hunt is
also a major example of mob lynching. Apart from these, the incidents
also include the incidents of Khap Panchayats against inter religious
relationships. These all incidents are making a horrific condition in
society. Now, cow vigilantes are on peak in mob lynching and there
are many things which comes under the ambit of mob lynchings. In
recent time, the incidents of mob lynching are increased. Since, it
is not defined under IPC, the official data is not available regarding
mob lynching, but if we rely on just incidents which comes under
newspaper, we get that in 2018, majority of incidents of mob lynching
are related to child lifting (41) followed by cow vigilantism (16), interreligious marriages/ relationships (9), theft (8) and others (10) were
happened.5 Apart from these numbers, we also have to consider that
many crimes are unreported, so it is a large number for a civil society.
Mob lynching across the globe
In recent time, the term mob lynching is very much in media but it
is not a new term. Lynching by mob is not a new phenomenon, it also
lies in past and not only in India.
From 1882-1968, 4,743 lynchings occurred in the United States. Of
these people that were lynched 3,446 were black. The blacks lynched
accounted for 72.7% of the people lynched. These numbers seem large,
but it is known that not all of the lynchings were ever recorded. Out of
the 4,743 people lynched only 1,297 white people were lynched. That
is only 27.3%. Many of the whites lynched were lynched for helping the
black or being anti lynching and even for domestic crimes.6 It not only
includes the man but also severe torture to the soft body of children
and women. According to The Wall Street Journal, “Over the past 60
years, as many as 1.5 million Brazilians have taken part in lynching. In
Brazil, mobs now kill or try to kill more than one suspected lawbreaker
a day, according to University of São Paulo sociologist José de Souza
Martins, Brazil’s leading expert on lynching.7 At least 45 people, most
of them Vodou priests, have been lynched in Haiti since the beginning
of the cholera epidemic by angry mobs blaming them for the spread

5
6

7

Mob lynching: Changing patterns of communal violence in India, The siyasat Daily,
Feb.5, 2019.
Lynching in America: Confronting the Legacy of Racial Terror (Report) (3rd ed.).
Montgomery, Alabama: Equal Justice Initiative, 2017, (accessed on Feb.10, 2019,
11:00 AM).
In Latin America, Awash in Crime, Citizens Impose Their Own Brutal Justice, The Wall
Street Journal. December 6, 2018.
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of the disease.8 These are only representative examples of lynchings
across the globe but there are more no of incidents in different places
of world. Due to its relevance it is necessary to know the different types
of mob lynching and their reasons.
Different Types of Mob Lynchings.
India has a large diversity in society, and because of this reason
there also diversity in crimes. In country like India, there are many
instances where lynchings are done by mob but they are not of same
type. The motive and the way are different from each other. Therefore,
it is necessary to know the major types of mob lynching in India.
Lynching for cow
In recent times, this word is very frequent in media. This is the
one of the major reasons, by which mob lynching is too famous. It is
actually a matter of belief of one of the major religion of India. There
is a long debate on whether, cow is sacred for a particular religion or
not and whether it is alright to eat beef or not, but, the actions taken
by some group of people to impose their belief on other by way of using
force in inhumane manner is strictly condemnable.
Some people belief that cow is a sacred animal for their religion and
that’s why it should be respected and protected but on the other hand,
there are some people who belief that they have right to eat it or carry
forward their business regarding this. Since, Supreme court of India,
suspended he ban on cow slaughter, people take laws in their hand to
protect their religious sacred animal i.e. cow. There are lot of incidents
where people were lynched by mob on the name of cow.
The group of people named as “Gau Rakshak” are active in many
places in India, who are doing these types of illegal and immoral
activities. They attack on houses of people to inspect, whether the
person is possessing beef or doing trading of cow. They also attack on
the transportation to enquire about trading of cow by Muslims. At many
instances, they misbelief about some person and brutally killed the
person after beating till death. Over the six years since 2012, 33 people
have been killed in cow-related hate violence. The number of people
who were majorly assaulted during the cow-related violence incidents
stood at 188, while as the number of the people with minor injuries
were 81. The total number of victims due to cow-related violence were
288. 37 of these incidents were reported in 2017 alone. 9 The brutal
actions like beating till death, hanging, burn alive and etc. taken by
these groups are matter of worry for all the others including state.
8
9

Valme, Jean M, Officials: 45 people lynched in Haiti amid cholera fears, CNN. retrieved
on 10th Feb 2019.
Huma Tabassum, 88 Incidents Of Cow-related Violence Since 2012; 86 of Them During
BJP Rule, 19th July 2018.
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They belief that they are protecting their dharma. It is necessary
to clarify them that killing on name of cow is not a part of dharma. It
is a responsibility on state to identify these types of group and take
stringent action to stop these types of incidents. After all, life of a cow
is not more important than the life of a human.
Witch Hunting
It is ironically that in 21st century, crimes like witch hunting are
happening in our society. Generally, we do not include it under mob
lynching but if group of people are doing this against any individual or
group of individuals illegally then it should be under the ambit of mob
violence.
Witch hunting involves the classifying of victims, especially women
as witches, either after an observation made by an ‘ojha’ or ‘bej’ or
a witch doctor. The victim who is classified as a witch is subjected
to numerous forms of torture, beatings, burn alive, paraded naked
through the village, forced to eat human excrement and sometimes
even raped. In some cases, their hair is cut off and the victim and their
children are socially ostracised and even put to death. 10 It is a matter
of shame for the society.
There are many reasons for this like mind sets of patriarchal society,
illiteracy, superstitious faith, village politics, hatred among people,
lack of development and health services. Apart from these some cases
that were reported bore testimony to the fact that the witch killings
were an act of the Land Mafia. Miscreants use social superstitions to
uproot families from the land they have an eye on and later acquire
their property at throwaway prices. Even the police have claimed that
some alleged witch killings were nothing more than murders.
These types of crimes happen in rural areas. It easy to mould people
to do crime on name of safety of family. The darkest thing about this is
that it is done by number of people in front of all village but still it goes
unreported. Many times the ojha or tantric direct people to do these
types of crimes in village o protect village from these witch. It is hard
to feel the pain of that women who is stripped in front of all villagers
and also got raped by many one, it is also painful to imagine the pain
of relatives of that women. The National Crime Records Bureau (NCRB)
data shows that 2,290 people mostly women were killed in India
between 2001 and 2014 for witchcraft.
Although, we have acts regarding this, but problem is that it is
accepted by the society and because of this it goes unreported. Since,
10 Pranjali Bhond, It’s 2016 But The Practice Of Witch-Hunting & Killing In The Name Of
Superstition Still Persists In Assam.
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these types of incidents happen in rural areas, it does not get attention
of media which make easy to suppress these types of incidents at local
levels. It is necessary to take it more seriously.
Mob lynching in suspects of child lifting
Child lifting is not a new crime in our society, it prevails at many
places in our country. We all have heard the story of child lifters in
our society, which are told by our parents to afraid us from doing
mischief. But, the new crime originated from this is not becoming the
news of daily newspapers. In suspect of lifting the child, many people
are getting attacked by group of people. For human being, child is very
sensitive, any man is ready to do anything for his child, even he can
murder someone for his child safety. Ironically, now, these sentiments
are used to create new problems in our society. Rumours of child lifting,
arise the sentiments of people and in anger group of people take harsh
steps themselves to punish the victims. It is found that, there are some
miscreants who creates these types of rumours through social media
against a person for child lifting due to many reasons and in results
common people acted in fate of anger and give brutal punishment to
suspects without having any investigation.
Lynching in relation of Inter caste relationships
It is very common in our society where there is significance of
panchayats are more or where there are large number of orthodox
people. It is ridiculous that, still in country like India, inter caste
marriage or love marriage is criticised by society. Our society is still not
ready to accept it whole heartily. People take it as matter of shame for
society. Society identifies these couples as “deviants” and their families
are shamed for their actions. Such families think that “honour” can
be restored by killing the people who are responsible for this “shame”.
This kind of crime has very dangerously gained symbolic weight and
has undesirable ramifications for society at large. However, “washing
shame with blood” is not an act which restores “honour” but a crime
according to law. A large number of orders are given by panchayats
or group of people from society to stop these types of actions and to
confirm this, they strictly penalise couples or family who supported or
accepted these relationships.
They decide to kill the couples, or sometimes expel from the village
only due to inter caste marriage. These types of killings are done by
group of people in front of all village to show the fear to others, so that
no one dare to these things. At many times, panchayats decide to strip
the girls in front of village or kill the men counterpart. Different types of
crimes take place due to this. But unfortunately, these types of crimes
are not reported under mob lynchings.
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Due to these all major types of mob lynchings, it is necessary to
stop these and tale stringent actions to stop these. To curb this from
society, it is necessary to know the reasons behind these crimes.
Frustrated by system
It is very different type of mob lynching. In this, people uses power
of mob to get justice to themselves or to challenge the system. If police
is not arresting the accused of any crime then in frustration or anger,
people use mob power and bring justice to themselves by illegal and
unjustified manner. For example, the term ‘felony lynching’ was used
in California law. It described the act of taking someone out of the
custody of a police officer by ‘means of riot’. It does not refer to the
act of lynching, or murder by physical violence. This statute has been
used to charge individuals who have tried to free someone from police
custody. There have been several notable cases in the twenty-first
century, some controversial, when a black person has attempted to
free another black person from police custody.
In India also, at the time of freedom struggle, people attack on
individuals or group of individuals to free their freedom fighters.
Chouri- choura incident was also an example of act of mob.
Reasons for Mob lynchings
Sense of doing justice
It is one of the major reasons for mob lynching. Generally, people
take law in their hand to give punishment with sense that they are
doing justice and only by this mean they can stop unwanted activities
in society. Consultant neuropsychiatrist Dr Era Dutta says that lynch
mobs generally believe that they are dispensing justice through their
violent acts. “They think of it as an act of God. As if God’s will be being
carried out through lynching.” That makes it easier for them to justify
these killings.11 In mob individual differences and rationality vanish,
the crowd become more excitable and less aware of their actions. To
justify their deplorable acts, lynch mobs have a temporary suspension
of their morality. They forget that there is a legal procedure and after
that the justice will be deliver. In fate of anger, people takes brutal
actions against victims. They act in order to deliver justice but actually
they deliver a new crime in society.
Lack of faith on legal system
It is the reason which trigger people to take law in their own hand and
to deliver justice by their own methods. When lose their faith in system,
11

https://www.latestly.com/india/news/lynching-in-india-understanding-mobviolence-and-the-psychology-behind-the-killings-239961.html, accessed at 7th
Feb,2019.
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then they start thinking that no one is going to help them so they have
to protect themselves and in this process they give punishment. The
people’s fundamental mistrust in the State’s competence in delivering
justice. The widespread corruption in law enforcement agencies,
unconscionable delays in the disposal of cases by the judiciary and the
unfair advantages to the rich and the dominant in the judicial system
contribute to the people’s complete loss of trust in the system. Law
provides a systematic mechanics for procedure, but impatient people
want to get the justice at the very first moment.
People forget that, delivering justice is not their work, they can only
inform to nearby by police authorities regarding this. Having distrust
in system leads to justice by method and way deemed fit to mob.
Easy to communicate
In the era of social media, it is too easy to circulate any message
in a very less time. People use these social media like Facebook,
WhatsApp, messenger and etc. to inform others about any incidents.
Due to easy accessibility of internet, it is also easy to morph any image
and circulate fake news among people to aggravate them against
anyone. Government is facing issues of fake news, because in many
cases, mob get manipulated by some people via social media against
someone and act in fate of aggravation they commit offence which come
under mob lynching. It is easy to manipulate or mould the emotion
of mob, and that’s why by means of communication, miscreants use
to create problem of law and orders in society. To make any sense of
these incidents, we need to understand how the rational human being
functions in a mob setting. Nicolo Machiavelli, the Italian statesman
and political philosopher once stated in his treatise The Prince, “The
temper of the mob is fickle.” In sociological terms, a mob or herd is
defined as a crowd that can be easily manipulated to take any violent
or aggressive action, either to gain attention or to “solve” a problem.
Aggressive nature in youths
In recent times, some web series and movies show a very passionate
life of dons, full of rivalry and guns like, mirjapur, sacred games,
apharan, gangs of wasseypur and etc. which fascinate youths. By
seeing these types of shows, youths have a fascination of life full of
power and money, they also get aggressive in nature and at sometimes,
they became emotionless which very harmful for society. They passion
for violent acts leads to loose temperament at trivial matters. They also
take actively part in these types of crimes or to induce people about
this with motive to draw attention towards themselves or for political
recognition. Due to this psychological change, the mob including youth
is more violent than others. Due to impatience and a chance to do
violence, they take part very actively in crimes like mob lynching.
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Anonymity
Being in mob is the biggest advantage for people who are involve
in the mob during crime. Since, there are large number of people, so it
is very difficult to identify all of them, they strongly believe that, they
will not get recognised. This feeling gives strength to do any act which
is illegal. This feeling of anonymity is the pulling force to get involve in
mob.
After knowing the different types of mob lynchings and their reasons,
it is necessary to find out any solutions to curb these incidents from
our society.
Suggestions
As discussed above, to curb this, it is important to keep the reasons
in mind, so the problem will be stopped from the point of emergence.
It is said that prevention is better than cure, therefore, it is highly
important to take actions to prevent this from happening.
People should be educated regarding this, that they are not delivering
the justice but they are putting their children’s future in danger, they
are setting a wrong example for upcoming generations. They also need
to understand that, respecting others sentiments is also part of their
religion. If they have any problems regarding something, then they can
go by procedure establish by law. They have to realize that, no one
is above the law and it is highly condemnable to violate the law. By
means of advertisements, camps, and other means, people may get
educated about these things.
Failure of present legal system is also one the reasons, so it is
necessary that, these system work properly and give justice at early
as possible, so it will again gain faith of public. The matters related to
these incidents should be heard by fast track court and no liberal way
should be taken regarding this. There should be strict punishment for
people who are involve in these.
Role of intelligence and police become more important in these
matters, so a proper intelligence system should be established in
each district which track any type of activities to mobilize people for
illegal acts. On the basis of intelligence report, areas should be mark
in different zones like highly probable, less probable and no chance
of mob lynchings. In danger zone, the police have to be on alert and
prepared for all types of activities. Police may deploy CCTV cameras
in those areas. By this method, police can prevent happening of these
incidents. Police should be given free hands to take actions within law
to prevent these types of incident and to investigate it.
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Proper training should be given to policemen to deals with mob.
Proper drill should be taken place at regular basis to make prepare
all the resources to handle these type of situations. Special police
official of SP rank along with a retired judge and a district in charge of
Human rights will be a team to look into all the matters regarding mob
lynchings. Also, local young people should be trained to handle mob
till police reach to the spot. A Special training should be provided to
youths of each district.
After taking all possible steps to prevent it, it is also necessary
to take appropriate actions to mitigate the effects if the mob do any
forbidden acts. Immediate arrest of suspected men from society
should take place. Police should file FIR as fast as possible by proper
investigation.
relief camps should be immediately provided to the affected people
with all the basic amenities. Legal aid and medical support should be
given to victims sponsored by government. Immediate compensation
should be given to victims and all the measures should be taken to
restore the family condition of victim. Police must provide security to
other family members of the victims. If Any authority found negligent to
handle these matter, then the authorities should also get punishment
court not only departmental punishment. There should be a provision
to give honour to policemen who have done their job with responsibility.
A special law should be made by legislature to govern these types of
incident, so it can be easily identified and avoided. It will also help to
maintain records of these incidents.
By these means, it will be possible to maintain rule of law in
society. It is not exhaustive recommendations, but it is open for further
recommendations but these actions must be taken to avoid crimes like
mob lynchings in our society.

Birth or Life?
The Medicial Termination of Pregnancy
(Amendment) Bill, 2014
*Aayush Sharma
The (MTP) bill 2014 is further to the Medical Termination of
Pregnancy Act 1971.
In the amendment draft there are many clauses that are different
from the parent act like the definition of “registered health care
provider”1 and there is also a substantial change in “a person who
possess”2.
The main feature of this amendment is that it changes the duration
up to which a woman can opt for medical termination of pregnancy.
Previously it was only for up to 12 weeks of pregnancy and in certain
cases up to 20 weeks but now in this amendment the limit of 20 weeks
was extended to 24 weeks of pregnancy.
To clearly explain this, we can put it in this way a) At will of women up to 12 weeks of pregnancy.
b) When length of pregnancy exceeds 12 weeks but not 20 weeks.
c)

Where length of pregnancy exceeds 20 weeks but not 24 weeks and
she fall within the certain cases.

The term “certain cases” has been used in third point but what does
that mean. It was explained as:A) The continuance of pregnancy will result in risk to the life of women
or will give grave physical and mental injury to her.
B) There is substantial risk that if child is born it will suffer from great
mental and physical abnormality.
C) Pregnancy is result of rape or failure of any device used by men or
women in order to prevent pregnancy.
QUALIFICATION OF DOCTORS
The Act clearly specifies that only those doctors who are duly
registered with the state board are only eligible to conduct the operation,
an operation done by an unregistered medical practitioner will be an
illegal act and will attract criminal charges.
*
1
2

Student, Vivekananda Institute of Professional Studies, Delhi
The Medical Termination of Pregnancy Act, 1971.
The Medical Termination of Pregnancy Act, 1971.
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The Act also provides that the Ayurvedic, homeopathic doctors are
not allowed to conduct the operation for abortion even though they
may be registered as in those cases their registration will not matter.
But the reality is that in India there are almost 45% of such
operations are done by unregistered persons as there is no way or
method provided in the Act to keep a check on whether the operation
is performed by registered medical practitioner or not.
Also, in rural areas there is already a high shortage of such medical
practitioners and even among them very few are registered and that is
why most of such operations are done by unregistered practitioners,
also in many places people does bother to ask the doctor whether he is
registered to do such an operation. The main reason for this ignorance
by people is lack of knowledge as they are not literate in many cases
and even among those who are literate does not have such knowledge
as they are not aware of the nitty- gritty of the abortion laws. Thus,
this condition in the Act remains of no use as it is not being fulfilled in
accordance to what is required as per the intentions of the makers of
the Act.
CONSENT OF WOMEN
The consent of women is most important in cases of medical
termination of pregnancy.
It is very basis of the Act that the abortion can only be done only when
there is a free consent of the women who wants to abort pregnancy, she
should not be forced to go for an abortion as the intent of the act is to
protect the interest of the women. The consent should also be free and
she should not be subject to any coercion or any forceful treatment to
give consent for abortion.
It is also the duty of medical practitioner to confirm that the woman
gives consent for abortion and he can only after a valid consent can
perform abortion.
But if woman is not capable to give a valid consent for any reason
being not in proper mental health or she is a minor then it is the duty
of the guardian of that woman to give consent on her behalf and in
those cases the court have to see that whether going for abortion is
in best interest of women or not and the court can give permission
accordingly.
The role of husband of woman in this regard is of no value as if the
woman wants to abort and the husband is not in favour of the same
then in opinion of the husband is irrelevant thus the consent of women
is of sole supremacy and is only relevant and important in the Act.
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But the bitter truth is that there are very few cases where the consent
of women is taken into consideration as we live in a male dominating
society and in most of the cases of abortion the women is forced to
undergo operation by her husband or her family and this being a clear
violation of law does not bring punishment upon the husband or her
family as in these cases they tend brainwash the mind of the women
in such a that they makes her believe that she herself wants to go for
the operation.
In many other cases the women are subjects to physical and mental
cruelty by husband or his family forcing to go for abortion, this usually
happens in cases of sex selective operations. The women in many
cases are not even aware about the fact that their consent is necessary
for the operation and they go for operation against their choice. The
practitioner also sometimes fails to perform his duty in this regard due
to some unwillingness or due to pressure created by the husband or
his family upon the doctor to conduct the operation
PLACE FOR TERMINATION
According to the Act an operation for aborting a pregnancy can
only be done at a registered hospital which is registered in the state
board. Any operation done outside such establishment is illegal and a
crime but there is an exception to this rule that is when there are cases
of emergency and it important to save the life of woman to conduct
immediate operation then it can be done at any place and no provisions
of the act will apply in those situations.
This exception is often used as a shield by people or doctors
who does not have a registered hospital but they still perform the
operation and exploit this loophole of the law, as there is no set way
to determine the situation in which they perform the operation. It is
practically impossible to determine whether there exists an actual case
of emergency or the medical practitioner is just saying so to elope the
liability that befalls upon him if there is no actual case of emergency.
RELATED PROVISIONS OF IPC
There are certain provisions in the IPC that govern “offences relating
to children”. These sections are:-section 312-316.
Section 312 gives causing consent and section 313 gives when
consent of women is not present Section 314 when death of women
caused in this act section 315 and 316 deals with death of child as a
consequence 3.
In all of the above sections there is a specified punishment given for
each section which ranges from imprisonment for 10 years and goes
3

The Indian Penal Code,1860.
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up to imprisonment for life .In these sections the only thing which is
common is that there must be guilty intention in the mind of offender,
means that the offender must intend to cause miscarriage and must
intend to cause the death of the women.
This is the main difference between (MTP) and IPC that in cases of
MTP there is no guilty intention and in cases which comes under the
provisions of IPC there is presence of guilty of mind of offender.
That is the reason that the doctors who perform abortion are not
punishable under the provisions of IPC as they do not have guilty
intention.
There is a lot of debate on the topic that abortion is murder as it
involves taking life of an unborn child but it is not true as an unborn
child cannot come under the definition of murder or under definition
of homicide.
In section 299 explanation 3 it is said that “death of child in mother’s
womb is not homicide It is also said that there are different times at
which that an unborn child begins to breath and it cannot be classified
into general terms4
Thus, we can conclude that abortion is not murder if it is done
within without any guilty intention and without any guilty mind. If
the abortion is done in accordance with the law then in no case it can
be classified as a murder. Also, a murder requires two basic things
that are 1) an act and 2) motive, therefore an abortion is cannot be
classified as a murder as there is no “mens rea”.
But on the other hand, if an abortion is done with guilty or bad,
inhumane intentions then it is a murder, example being sex selective
abortion.
CONSTITUTIONALITY OF MEDICAL TERMINATION OF PREGNANCY
The constitutionality of abortion has always been an question of
higher importance earlier it was believed that it is the duty of state of
protect every person and here every person includes an unborn child
as well but as we discussed above an unborn child is not a person thus
it is not the duty of state to protect its interest.
On the other hand, it is the right of personal liberty of women
which governs and says every person has a right of personal liberty.
There is no doubt that a woman’s right to make reproductive
choices is also a dimension of `personal liberty’ as understood
under Article 21 of Constitution of India. It is important to recognise
that reproductive choices can be exercised to procreate as well as
4

Dr. Sarojini Sahai, “draft MTP bill delayed” , India Today, July 29,2015
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to abstain from procreating. The termination of a pregnancy is only
permitted when the conditions specified in the applicable statute have
been fulfilled. Hence, the provisions of the MTP Act, 1971 can also be
viewed as reasonable restrictions that have been placed on the exercise
of reproductive choices.
OPINION OF MEDICAL PRACTITIONER
In cases of MTP there is need to take opinion of medical practitioners
as to whether abortion is possible or not.
Section3 of the MTP Act is very clear that permissionto terminate
a pregnancy can only be granted if the length of the pregnancy does
not exceed twelve weeks if a registered medical practitioner forms an
opinion in good faith that the continuation of the pregnancy would
involve a risk to the life of the pregnant woman or a grave risk to her
physical or mental health or there is a substantial risk that if the child
is born, it would suffer from such physical or mental abnormalities
as to be seriously handicapped. Similarly, if the length of pregnancy
exceeds twelve weeks but does not exceed twenty weeks,
The opinion of two registered medical practitioner is required.5
CHANGES NEEDED IN AMENDMENT OF 2014
The amendment of 2014 brings a lot change in the parent act of
1971 like extending the limit of20 weeks but there is need for more
changes these changes are:a) Increasing the limit from 24 weeks to 32 weeks or up to the end of
pregnancy or up to the time where there is no danger to the health
of mother no matter what week it is.
Provided, due consideration is given by medical practitioners.
b) Consent of only women is needed to be considered and it should be
only her wish that whether she want to abort or not
c)

The situations given in section 5 need not to be considered and
women should have full freedom to go for abortion.

d) The age of the women should be reduced in matters of giving
consent.
Earlier this age 18 years but now it should be reduced to 16 years.
Only in cases of insanity the power of consent should vest in
guardians.
e)
5

Guardians for the purpose of giving consent should be parents only
and if they are not present then to other legal guardians.
The Medical Termination of Pregnancy Act, 2014
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There should not be sex selective abortion and a clause in this
regard needs to be added in the amendment.

g) There should be special provisions made for punishing the offenders
of anti-abortion violence.
The need for these changes to be added amendment of 2104 is that
the draft was started at around 2010 and took almost 4 years to be
drafted and from further 3 years had been pending on the parliament.
NEED FOR THESE CHANGES
The main reasons are:a) There a lot of case in which it has been found that the parents after
giving birth to the child they threw the child away.
It is better not to have given birth to the child than to have a
child and throw it away or not take proper care of the child.
If a child takes birth and his or her parents do not it then its whole
life is being destroyed.
b) The limit of 24 weeks should be extended as there are a lot of
situations in which the abnormality of the child is not visible up to
24 weeks and due to this rule, only women falling in certain cases
can opt for MTP.
“pregnant women in general asked to go for tests between 18-20
weeks and in most cases it took almost 2-3 weeks which would result
in coming of 23 week and if there is any abnormality discovered it
would give only a week’s time to the women to decide whether to
abort or not which is very less and due to this women have to suffer
a lot of mental trauma.”6
If the limit of 24 week is extended there will be ample of time
for women to decide whether to abort or not.
c)

Out of 26 million births that take place in India each year 23 percent foetuses have severe chromosomal abnormalities
which can only be traced after 20 weeks.
Most countries have uplifted the limit for abortion to protect mental
and physical health of women.7

d) The women need to approach the court in cases they have passed
20 weeks of pregnancy and who want to go for abortion. Supreme
court in a case has allowed pregnancy after 24 weeks

6
7

Dr. Sarojini Sahai, “draft MTP bill delayed” , India Today, July 29,2015
Editorial “why it’s time to amend MTP Act,1971” India Today, August 11,2017.
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e)

Due to the reasons that the changes by the Act are not sufficient
and women will have to approach the court for seeking justice and
thus this will result in drainage of their mental and physical energy.

f)

The act will also cause delay in the process of abortion in some
cases as if the women goes to the court, they will have to face the
delayed justice mechanism of the Indian courts which will result in
delay in pregnancy.

g) In India there are a lot of cases in which people opt for abortion only
because they do not want a girl child, this is called sex selective
abortion. The Act does very low to prevent these abortions and
there is a huge need to make laws in this direction as men may
force women to go for abortion if they have a girl child and may
brain wash her so as to make her belief that she is giving consent
freely for abortion but in reality she is only following the will of her
husband and his family and going of sex selective abortion.
h) It has also seen in past that due to religious believes some section
of society thinks that it is not right to opt for abortion and also
many people believe that aborting a male child is not right and they
sometime also pressurise the women not to go for abortion and in
continuance of it they may use violence this is called anti-abortion
violence. And there is a great need to criminalise it and add it
as a special provision in IPC.
i)

To create a better society it is important to add all these changes
mentioned above in the amendment of 2014 as if a child is born
and then it is being left by his parents it is not good for the benefit
of the child as he cannot fully develop and it is not good for the
society.

j)

Unsafe abortions are killing a woman every two hours in India
(which is approximately 4000 deaths a year), according to
estimates and calculations correlating data on maternal mortality
ratio (MMR) and Sample Registration System (SRS) data by Ipas,
India, an international NGO working on increasing access to safe
abortion services. A Lancet paper in 2007 said there were 6.4
million abortions, of which 3.6 million or 56 per cent were unsafe.
Ipas has calculated this based on the latest population and crude
birth rates (CBR) which peg the number of induced abortions at
5,007,932 According to Census 2011 abortion taking place in
institution varies from 32.0% in Chhattisgarh to 73.9% in Assam.8

8

Sangeeta Soni, 5 facts about abortion, Available at https://timesofindia.indiatimes.
com/life-style/health-fitness/health-news/women-know-these-5-facts-aboutabortion-in-india-and-whats-wrong-with-the-act/articleshow/64121702.cms.
Last visited on, 28.06.2019.
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k) The other main important need for this is that the medical
termination of pregnancy act was also amended in 2002 that
amendment did not make any substantial change in the context of
favouring the women.
l)

It is the duty of the government to protect the rights of every citizen
of the country and every citizen has the right personal liberty and
every woman has the right to choose whether she wants to have a
child or not. There should be no restriction on women while they
are exercising their rights.

m) The unborn also have no right in the property of joint family this
further proves that an unborn child does not have any legal entity
and thus state is not entitled to protect its right
SUPREME COURT ON MTP
The Supreme Court has a different view on medical termination of
pregnancy as of the view of bill. There is no time limit for conducting
an abortion. If you have to save a life, you need to cross the limit of 20
weeks.9
In many cases Supreme Court held a different view from what the
act says and on the other hand it relies on constitution of India and
accepted the contention that 20 weeks regulation is unreasonable and
arbitrary and violates right to life and equality.
The Supreme Court also agreed and accepted another contention
and says that there are some tests which are only done after 20 weeks
of pregnancy and earlier due to lack of technology it is not known so
the limit should be extended. In this though Supreme Court did not
give permission to abort but in later cases like in case of Ms .X this
contention was accepted.
TERMINATION OF PREGNANCY IN CASE OF PRISONERS
The Act has such a wide scope that it covers all the women in India
not matter where they live and even a woman in prison has a covering
under the act as even, she can abort her pregnancy according to the
provisions of the Act.
The woman has to inform the office guars or warden that she wants
to abort her pregnancy and then the warden if will inform the same
to a committee made in this respect which will only decide as to what
will be the place of aborting the pregnancy, the committee will have no
jurisdiction to inquire in the matter of whether the consent of women
is free or not.

9

Ms. X v. Union of India, AIR 2016 SC 3252.
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All the other procedure will work as in case of any normal woman
and all the provisions of the Act will apply in same way to her as would
apply to any other women.
CONCLUSION
In a country like India where we see a lot of male dominance in the
society, the MTP Act came as an Act which gives some power in the
hands of women as the Act gives complete freedom to women by giving
them an opportunity as whether they want to abort there pregnancy
or not, it gives them power to choose freely and to make the decision
about their pregnancy without any influence of any other as it is an
important precondition of the Act that only the pregnant woman has
the right to go for abortion and only her consent is required for the
same, the consent of woman should also be free.
This Act is certainly going a long way in giving some freedom to
women by giving them power to choose about their body but it is also
required that these choices are really made by women in true sense
and that they are not acting in influence of any other person and that
its really what they choose and that they are not mind washed .
But like all the other legislations in India people find a way exploit
the loopholes in the Act and so is the case with this Act as people
majorly men try to force their wives to abort their pregnancy if they
have a girl child and as it is nearly impossible to determine whether the
consent given the women is free or not many doctors believe that the
consent of women is free, and perform the operation.
The Act came as a light of hope for women but it has alloy of loopholes
which are being exploited in the real life and there is an urgent need
to rectify those loopholes as the real intent of the Act should come in
practice so that the real beauty and magnificence of the Act should be
known to all and so that the Act should be able to perform as it was
intended that is help women and not vice versa.
There is also a need for better enforcement of these type of laws as
they are women centric and it has been a nature of Indian society that
the women centric laws are always in need of a special attention as
they are most prone to non-observance as people just not want to give
any power in the hands of the women.
The better implementation of the provisions of the act will help to
improve the condition of women and thus, lead India to becoming a
society which is safe, helpful and empowering to women as only then
India will be able to rise as a strong nation.

Restoring The Essence Of Section 498A Of
IPC: A Comment On Social Action Forum
For Manav Adhikar V Union Of India
*Aisiri Raj
*Vaishali Venkatesh Gangaraddi
Introduction
The status of women in society has always been inferior to that of
men. Women are only seen to be fit to carry out the roles of daughter
or sister before marriage and wife after marriage. A woman who enters
into the bond of marriage is supposed to obey her husband and inlaws which often doesn’t allow her to make informed choices and
decisions and any sort of resentment towards them would result in
violence within the four walls of the house. The ever-increasing rates of
domestic violence signify the pathetic state of women in their marital
residence .The system of demanding dowry has become an incurable
disease, which has been normalised to an extent that there is no visible
end to the greed of husband and the in-laws. Section 498A of IPC was
added through an amendment to punish the husband or his relatives
who subject the woman to cruelty and exploitation but in certain cases,
the law has been subject to misuse by women who falsely accuse the
husband and in-laws.1 The law enforcing agencies are often biased
in their approach and do not follow a uniform procedure when cases
relating to this section come before them which has led to abuse of the
section. The present case was filed by Social Action Forum for Manav
Adhikar, a Non-Governmental Organisation to direct the respondents
to create a uniform system of administration of cases under 498A.
The petitioners asked for effective monitoring of the cases by the
prosecution and rehabilitation to the victims of cruelty. The petitioners
put forth the argument that the notion of women misusing section
498A of IPC is flawed and this general assumption cannot be made as a
ground to repeal the provision. The main intention behind the petition
was that since there is no uniform policy for registering FIR, arrest and
providing bail, Section 498A of IPC is being diluted which would affect
women unjustly.

* B.A. LL. B. 2nd year, School of Law Christ University, Bangalore
** B.A. LL. B. 2nd year, School of Law Christ University, Bangalore
1 Karan Godara, “Misuse of section 498A IPC-Judicial trend,” 4PIJR 2-3(2015)
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PREVENTION OF ARBITRARY IMPLEMENTATION OF LAW OF
ARREST

In order to protect the helpless women from the cruelty by her
husband and in-laws, which often, unfortunately, leads to suicide,
Section 498A was brought in force to hold the offence mentioned under
this section to be cognizable in nature. According to the Indian Evidence
Act, 1872, if any woman who dies due to unnatural circumstances
within the first seven years of marriage, it may be inferred by the court
that the woman was subjected to cruelty by her husband or in-laws
and was abetted to suicide.2 But in recent times, the section has been
a subject of controversy, where there has been misuse of the provision.
The court in the judgment of Social Action Forum for Manav Adhikar
v. UOI portrays that the provision was being “used as weapon and
not a shield” by the wives against their husbands or in-laws.3 This
showcased the failure of implementation of the statute which was
highlighted in the statistics presented by the National Crime Records
Bureau mentioned in the judgment of Arnesh Kumar v. State of Bihar
which displayed a high number of unnecessary arrests made all over
India under the offence mentioned of section 498A of IPC in the year
of 2012.4 Arresting a person curtails his fundamental right to personal
liberty and tarnishes his reputation in the society and therefore,
arresting an accused on the basis of mere suspicion would snatch away
his individual rights and bring humiliation. The court in the judgement
of Arnesh Kumar discouraged the police to arrest the accused on the
basis of mere suspicion and then proceed with the investigation. The
powers of investigation officer is restricted after the 2010 amendment
of Section 41 of CrPC5 wherein it is stated that the investigation officer
must not arrest an accused of any cognizable offence merely on the
statement of the victim or on suspicion that the accused is going to
commit further offences or tampers with the evidence or fails to appear
before the magistrate whenever required. The officer must record
the reason for arresting the accused in writing. It is only if the police
officer is convinced that the requirements mentioned under section 41
2

3
4
5
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sub-clause (a) to sub-clause (e) are fulfilled, then the arrests can be
considered necessary for the case.
Thus, under section 41A of CrPC in cases where the police suspect
a person for committing a cognizable offence, they must issue a
notice, order the accused to appear before them at a specific period
to conduct a proper investigation. The main intention behind the
section is to successfully reduce the number of cases asking for grant
of anticipatory bail in the court.6 Hence, the court in the case of Arnesh
Kumar v. State of Bihar came up with directions to prevent the police
from arresting unnecessarily and for the magistrate to not authorise
detentions7.The police must be provided with a checklist with specified
conditions provided under section 41(1) (b) (ii) and the police officer
administrating the arrest would be required to provide the reasons and
must fill the checklist while producing the accused to the magistrate.
The magistrate must refer to the checklist and look into the reasons
submitted by the police officer while authorising the detention. The
notice of appearance must be served to the accused within two weeks
from the date of the institution of the case under section 41A of CrPC.
The failure to address these directions would lead to departmental action
against the police and the magistrate, who would also be punished for
the offence of contempt of court before a high court having territorial
jurisdiction. Further, the court in the case of Social Action Forum for
Manav Adhikar v. UOI discussed certain directions regarding the rights
of an accused and the regulations that the officer investigating the
case has to follow. These guidelines were developed on the basis of the
precedents like Rajesh Sharma8, Arnesh Kumar9, Lalita Kumari v. State
of Uttar Pradesh10 and D.K. Basu v. State of West Bengal.11 After all,
the practice of authorising arrests without any reasonable justification
is violative of the fundamental right to personal liberty and freedom
and no person should be arrested on mere accusation of an offence.
Therefore, the power of authorizing arrests must be exercised with
reasonable justification as the law of arrest is meant to be the right
balance between individual rights, liberties, privileges and individual
duties, obligations and responsibilities towards the state.
II. PLAUSIBILITY OF FAMILY WELFARE COMMITTEES WITH
RESPECT TO SECTION 498A
The basic intent behind the formulation of guidelines for setting
up of the family welfare committee by the Supreme Court in Rajesh
6
7
8
9
10
11
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Lalita kumari v State of U.P (2014) 2 SCC 1
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Sharma case was to ensure that the matrimonial dispute between two
parties could be amicably solved unless it had extreme consequences
of death or physical injuries. The court directed the involvement of civil
societies to assist the investigation officers. The court in Rajesh Sharma
was of the belief that “The enactment of section 498A wasn’t only to
curb dowry but also to save matrimonial homes from destruction.” and
in order to prevent the arbitrary arrest of accused husband and in-laws
the court issued the following guidelines:
1. To set up a Family Welfare Committee in every district with 3
members. The committee was to be constituted of Paralegal
volunteers, social workers etc and their working were to be reviewed
periodically. The members of the committee weren’t to be called as
witnesses. Members of the committee were to be given training and
honorarium by the Legal services authority.
2. Every complaint made under 498A was to be referred and directed
to the family welfare committee. A report was to be submitted to the
authority who directed the complaint within 1 month until which
no arrest could take place. This report may be considered by the
officials on their own merit.
3. Training for designated Investigation Officers for a specified area
who will look into the investigation under section 498A and related
offences.
4. When a settlement is reached in cases relating to matrimonial
discord the district judge or any other senior judicial officer shall
have the discretion to dispose the proceedings and close the case.
5. Recovery of disputed dowry items may not by itself be a ground for
denial of bail if maintenance or other rights of wife/minor children
can otherwise be protected.
6. The court held that personal appearance of all the family members
and outstation family members was not necessary, impounding
passport and issuing of red cause notice shouldn’t be done in
routine for people residing outside India.
Section 498A of the IPC provides for fine and imprisonment up to 3
years in cases where the husband or in-laws subject a woman to cruelty
by demanding dowry and harass her or cause injury to the woman.
Section 498A strictly prohibits any sort of violence on the woman and
tries to protect her from the torture by her in-laws. The court in Rajesh
Sharma’s case was of the view that arbitrary arrest of husband and
family members when sufficient evidence wasn’t available or in cases
of false complaints violated the individual human rights of the accused
party. The court in the present case categorically examined each of
the guidelines and held most of it to be beyond the purview of section
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498A. With respect to the first 2 guidelines, the court emphasized that
the powers vested in the family welfare committees are contrary to the
provisions of CrPC as the committees would interfere with the normal
procedure that is followed. The court highlighted various cases like
Vishaka v State of Rajasthan12, Common Cause v UOI13 etc to show that
in cases where there was absence of law, directions and guidelines
were issued, which in some cases took the form of legislation but
in the present field where there are specific laws and a number of
judicial precedents available, it would be spurious to formulate welfare
committees. Regarding the 3rd Guideline, the court held that giving
powers of investigation to the family welfare committees would be
inaccurate. The court held that in order to prevent arbitrary exercise
of power rigorous training has to be given to the investigation officers
and the DGP of each state has to look into the working of the officers
to ensure that they are following the directions laid down by the court.
The court modified the 4th guideline stating that under section 482 of
CrPC the High court can dispose the cases where settlement is reached,
if the petition is bonafide. The court reiterated that the guidelines in
Gian Singh’s Case 14 have to be followed. If there are grievous offences
committed which are against the society at large then settlement
cannot be an option that can be followed. It was urged that the court
should look into the nature of each and every case, and make sure that
the accused would not face injustice if the criminal proceeding isn’t
quashed even though settlement with the victim was reached. The court
with respect to guidelines 5 and 6 observed that recovery of disputed
dowry items cannot be seen as a ground to not grant bail. The practice
of issuing red cause notice must not be done in a routine manner. The
court also held that with respect to personal appearance of all family
members or outstation family members as given in guideline number
6, were already governed by the provisions of CrPC under section 205
which talks about the powers of magistrate to dispense the attendance
of the accused when summons is issued and under section 317 where
personal attendance for inquiry and trials by the judge or magistrate
can be dispensed.
III. CONCLUSION
Women have always been at the receiving end of various social
evils, which have become so deeply rooted in the society that it has
become a social norm. Despite the enactment of various laws like the
Dowry Prohibition Act 1961, Prohibition of Domestic Violence Act
2005, the condition of women has not shown much improvement. This
12 Vishaka v State of Rajasthan (1997) 6 SCC 241
13 Common Cause v UOI (2018) 5 SCC 1
14 Gian Singh v State of Punjab (2012) 10 SCC 303
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conception is perpetuated because of lack of awareness and social
myths associated with marriage. The court’s stance in the decision is
justified as the existence of family welfare committees would interfere
with the already established hierarchical systems of investigation.
The working of family welfare committees can lead to a number of
irregularities like bias, neglecting relevant information, the precision of
the report and delay in the investigation. However, in order to speed up
the investigation, the existing legislations have to be made more effective
and ambiguities have to be resolved. The investigating agencies have
to be careful before whimsically exercising their powers of arrest and
detention and must try to protect the interest of the victimized party.
Although the court has eliminated the role of family welfare committees,
it acknowledges the fact that misuse of the section is taking place. The
argument that some women are misusing the section may be true in
certain cases but the fact that the whole process of investigation and
judicial proceedings pressurize the woman to settle the matter and
compromise, often turning them into hostile witnesses in the court,
which is later masqueraded as false case, cannot be overlooked.15

15 Ajitha Sharma, Supreme Court on Section 498A says no to family welfare committees,
but still legitimises the anti-women ‘misuse’ argument Available at https://theleaflet.
in/supreme-court-on-section-498a-says-no-to-family-welfare-committees-but-stilllegitimises-the-anti-women-misuse-argument/ Last visited on 20.07.2019

Over and Above Nationalism
Akshatha Niranjana
Introduction
Nationalism is a peculiar thing. A group of people fixate on a certain
form of identity (language, ethnicity, race, religion, culture, geography
etc.), and declare it a ground for constituting themselves into a
sovereign nation. Whether the demand is accepted, enforced, ignored,
impracticable, or impossible is irrelevant. Nationalism has seemed
to only grow with the passage of time, and is today ‘the most potent
principle of political legitimacy in the modern world’ 1 – so potent as to
justify rioting, secession, prejudice, exclusionism, and, in some cases,
a superiority complex almost akin to the fascist notion of a superior
race.
There has been much scholarship on such aspects of nationalism
as is usual in the emergence of a new field – the historical or political
origin, economic ramifications, case studies, etc. While it is extremely
interesting, academically justified, and politically valuable to conduct
this sort of examination, not a lot of research has been dedicated to
the reasons for its existence. What purpose is served by nationalism?
What would happen if the common public of nations were not seized
with patriotic fervor as they are today? Nationalism is a sentiment, a
feeling, and an emotion that is felt simultaneously by all individuals
in a given group. It does not exist at all points of time in history, but
is consciously cultivated in the masses by a few leaders when there
is an enemy common to groups of people previously indifferent to
one another or even warring factions. I will first demonstrate that
nationalist sentiment is in no way inherent, in the romantic way that
it is contended to be, but rather that a love for one’s own country is
systematically, if not consciously, cultivated in an individual by the
society in which he lives. Second, I will posit a possible incentive for
society to do so, and why such systematic cultivation of nationalism is
done. Third, I will contend that the current almost fanatical fervor of
nationalism prevalent in India is entirely useless and a waste of energy
by the youth, since nationalism is only required to serve a purpose and
must not overflow once the purpose is served. In fact, such overflow
being not merely wasteful, also has actively negative effects on the
culture, integrity, and economy of a nation. In so doing, I will focus
specifically on the incidence of nationalism in India, mainly to preserve
simplicity and continuity.
* Gottigere, Bannerghatta Road, Bangalore
1 Brendan O’Leary, “On the Nature of Nationalism: An Appraisal of Ernest Gellner’s
Writings on Nationalism”, 27 B.J.Pol.S 191 (1997)
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Early Origins of Nationalism in India
Most writers who have focused on the origins of Indian nationalism
agree that it was virtually nonexistent before British colonization and its
first manifestation was as late as in 1857 at the First Revolt, instigated by
the Naval Mutiny. Overzealous nationalist historians sometimes like to
paint a picture of precolonial India as a perfect and well-balanced Vedic
society, uprooted, plundered, and subjugated by the barbaric Mughal
invaders, and later by the British colonizers. Although hardly enough is
known about this period to paint any kind of accurate picture, enough
is known to prove that this kind of view is entirely unjustified. The
Indus societies, from which India got its name, were one of the earliest
forms of civilization, and although they did appear to be periodically
afflicted by what seem to be floods, in their main characteristics they
were much like early civilizations elsewhere in the world. Conflicting
claims have been made as to the primacy and superiority over early
Indian civilization over all others, but these have never been proved and
need not detain us here. After the advent of the Muslim rulers there
was some intermittent conflict between Hindu and Muslim factions at
regional levels. They never formed a homogenous society, but there
was some interchange and accommodation, sometimes going so far
as mutual harmony. However, at this stage, popular sentiment never
went so far as to be called nationalism when they were warring factions
(Hindu and Muslim nationalism on two opposing sides) nor when they
lived peacefully (an overall non-religious nationalism). Popular stories
of Mughal kings plundering Hindu temples – which is often cited as
the birthplace of Hindu nationalism - while being correct, can be put in
perspective seeing that Mughal invaders targeted every sort of temple
to increase their loot, and that there are also examples of Hindu kings
doing the same to Hindu temples2, making it obvious that the monarchs
were driven by mercenary rather than nationalistic or even religious
beliefs. In fact, it was under a Mughal Emperor, Akbar, that, for the
first time, India was so situated that Abul Fazl (a minister at Akbar’s
court) attributed to it something resembling the character of a modern
nation in his argument for religious tolerance in Akbar’s empire.3
The first real unison of the Indian people that could be likened
to nationalism occurred against a common enemy – the colonizing
British. It is a popular misconception that Indians rose up in arms
against the British after witnessing the oppression of their fellows at
the hands of colonizers, seemingly inflamed with patriotic fervor and
willing to die for their country. Nationalist leaders of the independence
movement in the late nineteenth and early twentieth century, along
2
3

Donna Wulff, “Hindu Nationalism: An Oxymoron.” 4 Brown Journal of World Affairs,
165 (1997)
Irfan Habib, “Nationalism in India: Past and Present” 45 Social Scientist, 5 (2017)
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with modern historians, have described the cause of the Indian
independence movement to be a nationalist ‘awakening’. Rather, the
seed of nationalism was planted in the masses by a class of educated
men who led the nationalist movement, such as Bal Gangadhar Tilak
and Bipin Chandra Pal. These men, outraged by the indifference of
the British to the culture and traditions of the Hindu and Muslim
society, and having formed the theory of economic drain, which was
to be proved later on, realized that the only path to dignity and selfdetermination was through a nationalist uprising against the colonial
powers, for which a mass movement of unprecedented proportion
and incredible impracticality was required. It has been said that, in
the course of history, the Indian subcontinent having suffered many
centuries of foreign aggression culminating in subjugation to a colonial
imperial power, this caused an ‘atmosphere of defeat’, which induced
the intellectual class to mobilize the masses4. On the one hand, they
were faced with the evil of colonization, which was draining Indian
natural resources, economically crushing the country, and violating
the most basic human rights of the Indian people, to which the
solution was a mass nationalist uprising. On the other hand, they were
faced with a vast but extraordinarily diverse population consisting
of peasants, merchants, labourers, a semi-educated middle-class,
and British-sympathizing rajahs, all mostly indifferent to the greater
good and the cause of their suffering, whose mobilization promised
to be a Herculean task. So, the nationalist movement started small.
It encouraged peasants and labourers to agitate against the British,
albeit for small-scale demands, and used such movements to tell the
masses that they were not being oppressed as factory-workers or as
farmers, but as an Indian people. The best examples of these are the
Champaran, Kheda, and the Ahmedabad Textile Workers satyagrahas
(civil disobedience agitation movements). In all these movements, the
immediate cause was due to sheer oppression by the colonizers, the
most affected class were such unassuming ones as daily wage labourers
and workers, and, but for their appropriation for nationalist purposes,
would not feature so greatly in the annals of Indian history as they do
now. In an uncolonized society, or even a colonized society without
great awareness and hatred of their colonizers, such incidents would
have passed unnoticed, or indeed, might not have happened at all. Yet
it is unfair to paint the nationalist leaders – in these cases, Gandhi and
his contemporaries – as using the downtrodden classes to further their
own ideological beliefs. The leaders were aware of the greater good – i.e.,
the exercise of the right to self-determination and the end of economic
drain - that they were serving by so approximating the issues of the

4

A. James Gregor, “The Search for Neofascism: Use and Abuse of Social Science”
Cambridge University Press, New York (2006) p. 198
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workers, and by so doing, achieved both, a step towards the greater
cause, as well as an immediate solution for the proletariat.
One of the mistakes that the nationalist leaders made, in this
course, was to imbue nationalism with religious undertones in order
to be better understood and more enthusiastically encouraged by the
masses. A renowned writer on nationalism, Elie Kedourie has detailed
the usage of religion to unify masses in nationalist sentiment, and
posits that religion was used as a tool for the growth of nationalism.
After all, the first show of patriotism and the first action in pursuance
of nationalism in India, the War of 1857, was triggered by the greasing
of Enfield cartridges with cow and pig fat, the consumption of which
is forbidden by the Hindu and Muslim religions respectively. For
example, from the writings of Bipin Chandra Pal it is apparent that he
knew the force and value of religion in India, recognized the need for
its integration with politics and nationalism, and set about to do so –
“what they wanted was a practical application of that faith, not as a
mere religious or spiritual force, but as a social and perhaps even as a
political inspiration”5, using the Hindu concepts of Krishna, maya, and
swaraj, to name a few. Swaraj became a byword during the freedom
struggle as meaning the right to self-governance as a nation, but was
originally a tenet of the Hindu faith as a condition of self-control. Elie
Kedourie writes,
“By the time Gandhi had finished with it, swaraj was mired in all
the impure passions of cupidity and domination and had simply come
to mean that not a man called Akbar, nor a man called Curzon, but a
man called Nehru should rule India.”6
Maya, in the Hindu scripture is a form of illusion practiced by the
god Vishnu, and it was used to strike chords in the minds of the Indian
masses when the leaders equated the cultural imperialism of the
British to a state of maya. The Bhagavad Gita was given the character
of a messianic document and the raging goddess Kali became the
deity of the freedom fighters. Pal himself was an extremely well-read
man educated at Presidency College and St. Paul’s Cathedral College,
exposed to Western literature and it seems manifestly ridiculous to
state that he personally believed the cause of British rule to be a form
of magic or hypnotism.7 It is therefore not unreasonable to arrive at
the conclusion that he was manipulating the superstitious masses.
Of course, the point of view of the freedom fighters is appreciable. The
Indian population is and was peculiarly zealous in religious matters
5
6
7

Bipin Chandra Pal, “The Spirit of Indian Nationalism” 28 Hind Nationalist Agency,
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Elie Kedourie(ed.) “Nationalism in Asia and Africa” 75 Psychology Press, London
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and such fervor in the mass nationalist movement could accomplish
wonders. An easy way to do this was to intertwine the two ideas in the
ideologies of the public so as almost to become inseparable.
This gives rise to two important theses: first, that it was this
possibly innocent use of religion to inculcate nationalism during the
independence movement which has given birth to the right-wing Hindu
nationalism ideology that has India in its grip today. In so saying, I do
not criticize the nationalist leaders for using religion to further their
cause. Their cause was a noble and reasonable one, and all they did
was use every possible resource at their disposal, the result being that
they achieved their cause, i.e., independence from colonial rule. They
could not possibly have imagined the ugly form it has taken today and
can hardly be held responsible for it.
Second, it acts as proof of the statement that Indian nationalism
during the colonial era was not the result of a nationwide mass
‘awakening’ of the public to patriotic sentiment, but that the seed of this
sentiment was planted and cultivated by the leaders of the independence
movement as a mode of ending colonial rule and economic drain.
Nationalism and Social Contract
Today, we feel as if nationalism and patriotism are as natural and
inherent feelings as love of parents and family. They are not, however.
Today’s patriotism in a lot of countries around the world is mainly
historical in nature. It is a coal remnant leftover from the fire of the
freedom struggle, which the government and society keep alive on
purpose by a sort of enforcement, to a certain extent, by law. The best
examples are the criminalization of sedition, the Flag Code, and the
Prevention of Insults to National Honour Act.
Why is this so? Of course, the obvious answer is to maintain the
honor and integrity of the nation. But why is it so essential to honor
your nation? How has it become worthy of honor? True, the element of
a shared history and a shared culture play some role, but why should
they be respected, honored and enforced? Social contract theory offers
us an answer of sorts.
Social contract theory, as postulated by its three famous proponents
– Thomas Hobbes, John Locke, and Jean-Jacques Rousseau – holds
that the government or the sovereign is born out of a mutual agreement
among the community. Each individual in the community is born free,
with his own will, volition, and intelligence. However, since the human
race would die away but for society, and society entailed the peaceful
coexistence of humans, each individual sacrificed some of his rights
to the community, which governed him and his fellows. Therefore,
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there arises out of this mutual contract, a thing that is greater than
the sum of its parts – that which we today call a sovereign. The
sovereign derives its power from the individuals, yet the individuals are
subservient to it. The almost literal manifestation of this principle is
modern-day democracy. Democracy today is associated with elections,
free press, individual liberty, etc., but the heart of democracy is that
the people themselves are the government. All major democratic states
today recognize the principle of rule of law, and all those who have
a written constitution recognize the concept of a government limited
by the constitution. The Constitution of India, the supreme law
of the Indian land, in its Preamble reads, “We, the People of India,
having solemnly resolved to constitute India into a Sovereign … do
hereby adopt, enact, and give to ourselves this Constitution.” Thus, in
fulfilment of the democratic principle as well as social contract theory,
the people of India, represented by the Constituent Assembly which
drafted the Indian Constitution, made the grundnorm of Indian law,
and are subservient to it. Even law made by the Parliament, which
is a representative and elected body, is void if it conflicts with the
Constitution. Thus, it is safe to say that Indian jurisprudence accepts
the social contract theory and upholds its practical manifestation as
the democratic principle.
Therefore, if the sovereign, i.e., India, is merely a result of something
as trite as contract, why is it that we accord it such respect that its
dishonor is a crime against society? The people come together and make
a contract for their mutual benefit. Why is this contract honored? Why
do the people love the contract? Why do the Indian population hate
the people who, in its opinion, do not accord this contract the respect
that they believe it deserves? Why is it a crime to deface an Indian flag?
It is, after all a piece of cloth. The social contract and the principle of
sovereignty are entirely unaffected by the defacing of the flag. A torn
flag does not invalidate the existence of sovereignty. Why is it a crime
to excite disaffection against the Indian Government? If the expression
of affection is allowed, why is not the expression of disaffection? If the
masses do rise up in disaffection of the government and replace it with
another government or overthrow the system entirely, why should they
not do so, since democracy is but the expression of popular will?
The laws enforcing nationalism may seem just, fair, and necessary
to a patriotic layman. To an exponent of social contract theory, they
may seem to be the manifestation of the wish of the government to be
respected whether or not it deserves such respect. They are, however,
neither. The laws enforcing nationalism are, in fact, the laws that
ensure the continuity of sovereignty and the fulfilment of the social
contract.
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Every time a law is broken, the social contract is breached. An
individual who consented, albeit implicitly, to the social contract does
not fulfil his obligations. It is therefore necessary, pursuant to the
principle of pacta sunt servanda, that he be punished, in order to deter
a) others from following his example, which would lead to a chaotic
state of affairs, and b) the wrongdoer from repeating his action. The
social contract is more than a feature of humanity and civilization. It
is a prerequisite to the survival and the progress of humankind as a
species. It is an accepted proposition in sociological theory and even in
evolutionary biology, that society as it is today is the result of evolution
of millions of years, and since it has been subjected to natural selection,
the modern form of society is the most effective for the human race. As
such, it should not require enforcement. An individual is not ordinarily
forced to do what is required for his survival. He does it of his own
will, without force or suggestion, or else he perishes. However, the
inherent nature of human civilization is such that, from time to time,
there arises such a situation that offers individuals a short-term gain
which requires the breaking of laws (and by extension, the breach of
obligations under the social contract). Human nature is also such that,
in situations like these, individuals are strongly tempted to choose the
short-term gain. If such choice of short-term gain over greater good
were not punished, all individuals would choose the short-term gain,
causing society to break down into something like Hobbes’ conception
of the state of nature. Thus, the social contract has to be enforced
in individual instances even though its performance would benefit all
individuals. individuals regrettably possess the quality of selfishness.
In other words, the fulfilment of the social contract has to be enforced
because humans are selfish.
If you ask a layman whether he, personally, would prefer to be
absolutely free or whether he would give up some of his rights to the
government, he will, if he fully understands the import of your question,
think of the taxes he pays, the traffic lights he would like to speed
through, and such like, before he answers in favor of absolute freedom.
However, if each individual were allowed this simply because it is what
they want, civilization would come to a crashing halt and one of two
things would happen – after a period of chaos, men would realize their
folly and hastily reconstitute government with tighter sedition law and
a few more symbols of national solidarity, or, the human race, unable
to live entirely alone without the support and security of society, would
wreak havoc throughout the planet before dying out. Of course, this
is an entirely hypothetical situation which ignores many factors but it
serves the instant study.
This, in short, is the purpose served by nationalism. That it strongly
inclines individuals toward the enforcement of the social contract,
without which society as we know it would not exist.
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Nationalism Today
But the problem doesn’t end at this juncture. The reasoning
outlined is a justification for the legal enforcement of nationalism to a
certain extent in order to ensure the cohesion of society. The reasoning
justifies national sentiment and patriotic spirit, but does it entail the
parentalizing of the nation – “Mother” India? The bloodshed caused by
wars? The restraint of individual liberty?
The twenty first century is the rational modern age, or so they say.
The rationalizing, sadly, has not covered national fervor. People are
more fanatical about patriotism than ever today. A prime example
of patriotic zeal so much over and above its proper place that it has
not only become wasteful of individual and community energy, but
actually causes harm to the society is the Fascism and Nazism of the
World War II era. When nationalism was nascent and burgeoning,
hopeful scholars interpreted it as a stepping stone to what was called
‘internationalism’8, a global sentiment of fraternity and goodwill in the
way nationalism entails a national sentiment of fraternity and goodwill
amongst the citizens. Sadly, the fruition of this hope does not seem
imminent. Nationalism today seems to be determined by narrower
and narrower parameters, forming smaller and smaller communities.
Earlier, nationalist feeling seemed to be warranted by a shared history,
geography, culture, and sometimes language. Today, there exists
nationalist feeling in sects of religions to such an extent that it is
manifested in secessionist tendencies. Nowhere has nationalism been
blown out of all proportion to its proper purpose in society than in
modern India and U.S.A. For the purposes of this study, a few instances
in India only will be covered.
Narendra Modi was elected as the Prime Minister of India and
his term began on 26 May 2014. He now “heads the most right-wing
government ever to lead India”.9 He belongs to the Bharatiya Janata
Party, which is regarded as the offspring of a Hindu religious rightwing paramilitary organization, the Rashtriya Swayamsevak Sangh.
The BJP, RSS, Vishwa Hindu Parishad, Bajrang Dal, and numerous
other religious, ethnic, socialist, and political organisations that share
the Hindu nationalist ideology, are referred to in Indian political
parlance as the Sangh parivar (Sangh family).There was some debate
about the involvement of the RSS in the assassination of Mahatma
Gandhi, with the co-conspirators equating RSS to a personal ‘home’,
and claims by RSS members that Gandhi promoted killings of Hindus
8
9
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and supported the Muslims too much in the eyes of the RSS.10 In 1948,
the RSS was banned for involvement in the assassination of Mahatma
Gandhi, stating that:
“The objectionable and harmful activities of the Sangh have,
however, continued unabated and the cult of violence sponsored and
inspired by the activities of the Sangh has claimed many victims. The
latest and the most precious to fall was Gandhiji himself.”
Although the ban was lifted in July 194911, the incident is a perfect
example of the growth of nationalist spirit to such an extent as to defeat
the original purpose of nationalism.
On 2nd February, 1990, the Shiv Sena candidate for Chief Minister
in Maharashtra, Manohar Joshi, in a speech at Bombay Shivaji Park,
stated that “The first Hindu state will be established in Maharashtra.”
Subsequently, his election to the post was challenged 12 on the ground
that the rule in the Representation of People Act prohibiting candidates
from appealing to the religion of the voters was not followed 13. The
Supreme Court held that Hindutva is a way of life and not a religion on
the Indian subcontinent and as such did not constitute an appeal to
religion. This decision has been widely criticized, especially in light of
the recent BJP victories, which have been won on the religion ticket by
inflaming the passions of voters with reckless disregard to the safety of
minorities. But for the precedent set by this decision, the BJP campaign
strategy in the twenty first century would have been vastly different.
Madhav Sadashiv Golwalkar, the second chief of the RSS and
staunch Hindu nationalist, has expressed the view that “Hindustan is a
land of Hindus” and that “those only are nationalist patriots who, with
the aspiration to glorify the Hindu race and Nation…strive to achieve
that goal. All others are either traitors and enemies to the national
cause, or, to take a charitable view, idiots.”14
The BJP along with RSS is attempting to rewrite Indian history
to show that all people of Indian origin – including Muslims and nonHindu persons – are descendants of Hindus and as such must
recognize and admit their faith, and practice it. A refusal to do so would
be anti-Hindu and therefore anti-national. A committee of scholars was
appointed for this purpose, whose work and conclusions find their way
into school history curriculum. The Government wants to prove that
10 Nathaniel Myers, “Right Tilt: India and the BJP”, 23 Harvard International Review 8
(2001)
11 The Wire, “When Sardar Patel Took on the ‘Forces of Hate’ and Banned the RSS”, 31
Oct 2018, available at: https://thewire.in/history/sardar-patel-rss-ban-1948
12 Manohar Joshi v Nitin Bhaurao Patil, AIR 1996 SC 796
13 Sections 123(3) and 123(3A), Representation of the People Act, 1951
14 A.G. Noorani, “The RSS and BJP: A Division of Labour” Left Word Books, New Delhi
(2000)
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the Hindu scriptures are fact – through a process not even perfunctorily
transparent to the public.15
This has been on the agenda of the Hindu nationalists for
quite some time, who have been pushing for the “Indianization” of
minorities16 (implying that they are not, at present, Indian, simply by
virtue of being minorities) through the amendment of those parts of the
Indian Constitution which confer on minorities the right to establish
and administer their own religious and educational institutions,
compulsory observance of Hindu holidays, etc. which in their opinion
would demonstrate that the minorities, by embracing their pre-Islamic
past, effectively become assimilated into the majority.
As recently as March 2017, the prestigious Delhi University invited
two students of Jawaharlal Nehru University, Shehla Rashid and Umar
Khalid, to give a seminar on the theme “Culture of Protests”. They are,
admittedly, in a position to do justice to such a seminar, having been
embroiled in a sedition controversy that rocked the nation. Ironically,
their presence was protested by Akhil Bharatiya Vidyarthi Parishad,
the student wing of the RSS, as being ‘anti-national’,17 due to the very
fact that they were embroiled in a sedition controversy.
Earlier, in November 2016, an unlikely supporter of the nationalism
debate entered the arena – the Supreme Court of India. A two-judge
bench ordered the mandatory playing of the national anthem before
movie screenings in theatres and cinemas.18 The debate is well-known
and remains controversial as to the wisdom of the order, and need not
be gone into at this juncture, especially since the religious undertone
that this article deals with was absent. The incident, however can be
noted for Justice Dipak Misra’s remarks as to the reasoning for the
order – “People must feel this is my country.”19 (emphasis supplied).
However, by January 2018, the Supreme Court had revisited its stance
and made such rendition of the national anthem optional in theatres.20
The recent spate of mob violence against Muslims also does not
speak favourably of the state of nationalism in India today. 21 The
similarity to the racist lynchings of the Southern states of the U.S.A
15 Rupam Jain and Tom Lasster, “By Rewriting History, Hindu Nationalists Aim to
Assert Their Dominance Over India”, Reuters (2018) available at: https://www.
reuters.com/investigates/special-report/india-modi-culture
16 Balraj Madhok, “Indianization? What, Why, and How?” S. Chand and Co., New Delhi
(1970)
17 Ravi Choudhary, “ABVP carries out protest as police investigate complaints over
Ramjas clashes”, Hindustan Times, 2 November 2017
18 Shyam Narayan Chouksey v. Union of India, order dated 30-11-2016
19 Krishnadas Rajgopal, “National anthem must be played before screening of films:
Supreme Court”, The Hindu, 30 November 2016
20 Shyam Narayan Chouksey v. Union of India, AIR 2018 SC 357
21 Rana Ayyub, “Mobs are killing Muslims in India. Why is no one stopping them?”, The
Guardian, 20 July 2018
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is particularly disturbing, especially the fact that mobs usually have
the support of the police and the state machinery becomes cruelly
aligned against the victim. The incidents are a lesson in the dangers
of majoritarian rule. More often than not, the attacking mob’s war-cry
is “Jai Shri Ram” (Long Live Lord Ram), just so that their motives may
not be thought subtle.
Such statements and ideology only promote divisiveness in society,
which defeats the original social purpose of nationalism – to promote the
enforcement of the social contract by society as a whole. To be effective
in its purpose, nationalism need not have any relation whatsoever to
territory, geography, religion, or even culture, although it is usually
promoted using one or all of these as a medium.
In a country where there is a law against sedition, which gives
due leeway to the right of free speech and the freedom of conscience,
where the people are justly indignant about foreign aggression (on a
community level, and not due to individual concerns of safety), where
the people are proud of a shared history (no matter if such history
is violent, religious or even extraordinarily uneventful), where such
pride in national history induces its citizens to accord honor, respect,
and love for its symbols (whether a flag, anthem, animal, or ritual),
nationalism exists and has served its purpose. To say that people have
to do anything other than these things to demonstrate their loyalty
only defeats the purpose of nationalism.
Nationalism being, when all is said and done, a mere tool to enforce
the social contract, it must not be forgotten that the latter, and not the
former, is paramount. If a person recognizes the need to perform his
part of the social contract while lacking in any form of patriotic spirit,
that would accomplish the purpose as well, and be equally, if not more,
acceptable. I say that it might be more acceptable because society
would not then run the risk of patriots letting their imaginations and
their zeal run away with them, giving birth to such regrettable offspring
as, in this case, Hindu nationalism.
The exclusionist aspect of nationalism serves no discernible
purpose. In fact, the concept of nationalism is supposed by some to be
a stepping stone to ‘internationalism’, a global patriotic sentiment22. We
seem to be going in the opposite direction, causing destruction, loss of
life, and hatred simply because we got carried away. Nationalism exists
to serve a specific purpose which is, as stated before, to so incline the
members of the community to honor their social contract to preserve
civilization. There is nothing to be gained, and indeed, much to be lost
by emphasizing it where it is not required.
22 Supra, note 8
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Modeling Of A Prospective
Geographical Indication Management
Mechanism For The Economic Benefit Of
Authorised Users In India
*Ananthu S Hari
** Prof. (Dr.) Raju K. D.
Introduction:
The indigenous people and their traditional practises, knowledge and
unique occupational skills in a multi-cultural society strengthen rural
development and livelihood improvements. By practising their unique
traditions, they retain social, cultural and political characteristics which
cement a unique identity to the geographical area where they belongs
to. Though they remain as the producers of unique goods originating
from their geographical region, they always lacked the efficiency in
marketing and extracting the desired revenue from the goods.1 In the
21st century dynamic market structure, it is difficult for any product
with whatsoever qualities to sustain without making use of effective
marketing tools. In a country like India, it is of utmost importance
to protect and preserve the exquisite skills of the indigenous people
associated with origin specific unique goods. India has a strong cultural
identity and offers a large variety of products which are locally rooted.2
The concept of international protection of origin specific unique goods
has evolved to the modern day Geographical Indications (GI) law from
the Paris Convention for the Protection of Industrial Property, 1883 to the
Agreement on Trade-Related Aspects of Intellectual Property Rights, 1995
(TRIPS). Though the TRIPS Agreement mandated an obligation upon all
the 164 World Trade Organization (WTO) member States to recognize
GI as an Intellectual Property (IP), India while enacting the sui generis
legislation namely the Geographical Indications of Goods (Registration
and Protection) Act 1999(GIGA) was very much conscious in framing
the law in such way as to benefit the indigenous communities involved
in production process rather than the intermediary traders. In India,
most of the GIs are associated with rural areas and hence producers
*

Doctoral Research Scholar, Rajiv Gandhi School of Intellectual Property Law, Indian
Institute of Technology, Kharagpur
** Professor, Rajiv Gandhi School of Intellectual Property Law, IIT Kharagpur
1 Giovanni Belletti, Andrea Marescotti, et al., “Geographical indications, public goods,
and sustainable development: The roles of actors’ strategies and public policies”, 98
World Development 45 (2017).
2 Delphine Marie Vivien, The Protectionof Geographical IndicationsinIndia: A New
Perspectiveonthe French and European Experience,Sage Publishing, New Delhi,
(2015), p. 1-3.

Modelling of a Prospective .... Users In India

181

also to a larger extent belong to such areas.3 Therefore, this specific law
can be effectively made use of for improving the livelihoods of billions of
people residing in rural areas. This scenario can very well prevent the
rural exodus to urban and create employment opportunities coupled
with better standard of livings in rural areas. However, the question
which remains is that how effectively the law is being implemented
for uplifting the living conditions of the producers. Therefore, it is very
much necessary to examine whether there is a need for establishing
an institutional mechanism so as to aid the producers as well as other
players in the supply chain in earning economic incentives from the sale
of the origin specific goods.Since one of the purposes of the legislation
is protection of interests of the producers of goods, it is important to
ensure that financial gains from the product are being shared in an
equitable manner to their benefits.
Importance Of Human Factor In Building Repuation For The
Product
As the TRIPS Agreement stipulates only for a minimum standard
protection, Indian law was developed with the objective of improving
the living conditions of the farmers, manufacturers and artisans. 4
The expanded definition of GI underGIGA can be read in the light of
the positioning of India in the international IP arena as a promoter
of human contribution in building reputation to the product. 5 In
addition to the geographical attributes and climatic conditions, human
skills and traditional practises also impacts positively on the quality
of the product.6 The TRIPS Agreement which provides only minimum
standard protection is silent about the essential quality standards
which the products needs to possess so as to be protected as a GI.7
Therefore, there is no distinction as to natural factures such as
climate or topography as well as human factors like specialised skills
or traditional knowledge.8 Unlike the TRIPS, the GIGA 1999 explicitly
mentions about ‘human factors’ under ‘Section 11(2)(a).
In a country like India with diversified human resources available,
the State has an important role to play in recognising and promoting
human skills and its management. The recognition of this ‘human
factor’ is attributed to the acknowledgement of the State, of the tradition
3
4
5
6
7
8

Kasturi Das, “Prospects and challenges of geographical indications in India”, 13.3
JWIP 148-201 (2010).
Suresh C Srivastava, “Geographical indications and legal framework in India”, 38.8
EPW4022-4033 (2003).
Section 2(e), The Geographical Indications of Goods (Registration and Protection) Act,
1999.
Dwijen Rangnekar, “The law and economics of Geographical Indications: Introduction
to special issue of the journal of world intellectual property”,13(2) JWIP 77-80 (2010).
Vandana Singh, The Law of Geographical Indications - Rising Above the Horizon,
Eastern Law House. New Delhi, (2017), p. 228.
Article 22(1), Agreement on Trade-Related Aspects of Intellectual Property Rights,
1995 adopted by World Trade Organization.
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as well as indigenous knowledge and skills unique to the country.9 The
artistic and aesthetic brilliance required in the case of handicraft goods
and also the traditional agricultural practises followed by farmers can
also be seen as ‘human factors’.10 Therefore the sui generis legislation
was enacted with intent to facilitate promotion of indigenous goods
associated with traditional knowledge and culture and thereby uplift
the living standards of the indigenous communities.For example, a
thorough reading of the ‘Statement of Purpose’ of the legislation gives
the implication that, the statute was enacted with keeping in mind the
following purpose.
•

Protection of interests of producers of GI tagged goods Protection
of interests of producers of GI tagged goods

•

Exclusion of unauthorised persons from misusing GI tag

•

Protection of consumers from deception

•

Addition of economic prosperity of the producers of such goods

•

Promotion of goods bearing GI tag in the export market.11

Part-B Registration And Economic Welfare Of Authorised Users
The sui generis law enacted in India is more comprehensive in
nature compared to the minimum standards stipulated by the TRIPS
Agreement. In simpler terms, it can be said that GIGA internalised
the principles put forth under the TRIPS Agreement in such a way
as to the welfare of the indigenous farmers, artisans, craftsmen,
traders, manufacturers etc.12 After the enactment of the law in
1999, the Geographical Indications Registry (GIR) headquartered
in Chennai has been instrumental in registering many such origin
specific unique products. The significance of the GIGA 1999 is that
it provides for a multilateral system for the registration of GIs of
both domestic as well as foreign product in India. 13 The sui generis
national legislation was instrumental in specifying a unique system
of registration which comprises of two parts namely Part A and Part
B. Part A registration is related to the registration of GIs; Part B is
9
10
11
12
13

Delphine Marie Vivien, “The role of the State in the protection of Geographical
Indications: from disengagement in France/Europe to significant involvement in
India”, 13.2 JWIP 121-129 (2010).
Vinayan Soumya, “Intellectual property rights and the handloom sector: Challenges
in implementation of Geographical Indications Act”, 17 JIPR55-59(2012).
Statement of Purpose, Geographical Indications of Goods (Registration and Protection)
Act, 1999.
Pradyot R Jena and Ulrike Grote.”Changing institutions to protect regional heritage:
a case for geographical indications in the Indian agrifood sector.” 28.2 Dev. Policy Rev
217-226(2010).
M.D Nair, “TRIPS, WTO and IPR: Geographical Indication Protection in India”, 16
JIPR429 -430 (2011).
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related to the registration of Authorised Users/Proprietors.14 According
to Section 17 of GIGA, “Any person claiming to be the producer of
the goods in respect of which a GI has been registered may apply in
writing to the Registrar for registering him as an authorised user of
such GI”. Another important feature of the Indian legislation is that
there is no limitation to the number of authorised users. It means that
any person can take advantage of a registered geographical indication
by coming to that particular geographical region provided he should
meet certain qualitative standard prescribed by the inspection body
of that particular GI or interested in the GI as a producer or even
a trader. However, the number of authorised users registered under
the Part B of the register is feeble. The economic advantage of Part B
registration is not yet adequately communicated to the beneficiaries.
In many situations, the artisans and farmers associated with a specific
GI and who are eligible for Part B registration are not aware about the
availability of such a registration system. In addition to that, in cases
where Part B registration is made, benefits has not reached up to the
authorised users because of the inadequacy of internal GI management
and benefit sharing mechanisms. Therefore it is necessary to have a
structured internal management system for each GI for extracting the
desired revenue for the authorised users.
Successful Models Of Geographical Indicationsprotection
At the international as well as at the domestic level, there are
examples of successful internal mechanism followed by the producers
of GIs for the betterment of their economic conditions. These successful
models are making an impression that State has an important role to
play as a facilitator especially in the case of developing countries. 15
The internal mechanism of benefit sharing is highly diverse in nature.
It largely depends upon various factors such as performance of the
product in the market, economic status of the producers, condition of
producers, available State support etc. The working of some of such
successful models is discussed herein under. The case studies are
analysed in such a manner so as to see in what way an institutional
mechanism can be established in India
Coffee Of Costa Rica
Costa Rica is known for the production of coffee and the same is
a major contributor to the national economy. Internal benefit sharing
mechanism implemented here is worth studying, in the perspective of
14 Vinayan Soumya. “Geographical indications in India: Issues and challenges - An
overview.” 20.3-4 JIWP 119-132 (2017).
15 Delphine Marie Vivien, “The role of the State in the protection of Geographical
Indications: from disengagement in France/Europe to significant involvement in
India”, 13.2 JWIP 121-129 (2010).
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developing country’s interests. The supply chain of Costa Rican Coffee
is quite distinctive having its own representative organ at every level of
the supply chain.16 In addition to that, supervision of the GI is carried
out through ‘Costa Rican Coffee Institute’ an innovative establishment
of the Government. The Institute comprises of representatives from
every sector guaranteeing a fair representation of each sector in the
administration and management of the product. There is a mechanism
that is followed which maintains a certain pattern of sale and purchase
that helps in fair share in the revenue across the supply chain. 17
Growers don’t sell their coffee instead deliver it to the millers who
then propel to processing and selling it further on their behalf sharing
the revenue obtained with the growers. Growers are financed at three
stages; they are pre financed about 3 months prior their delivery to
millers and the subsequent shares are given post-delivery and further
export respectively. These way growers are not dependant on the sale
alone of their product as they are financed in advance. A Union was
established for small and medium scale producers in 1981 which has
approximately 19,000 members at present.18 It helps provide training
for the members and defend their interest. In addition to that, The
National Chamber of Coffee Processors and Roasters Association
was established to ensure minimum standard price for coffee. Coffee
producers may not be involved in every step of the supply chain but
are always protected under volatile market prices by this mechanism.
There is a certain minimum amount that is fixed for them irrespective
of the fluctuation in the market. This mechanism not only ensures the
benefit to the beneficiaries but also helps them maintaining a certain
basic standard of living by ensuring a minimum income irrespective of
the economic variation at national level. Hence, the producers are least
affected by the change in the market economy at all times.
Argan Oil
Argan Oil is a unique product derived from Argan plants and the
same is widely available in Morocco. The geographical attributes of
Morocco is a unique factor which contributes to Argan cultivation.
The Oil is used for multiple purposes such as making of food items,
cosmetics and even for limited medicinal purpose. The unique oil is
known historically for its use as cosmetic product and has been used
extensively by women. One among the peculiarity of the product is

16 Anja E Lyngbaek, Reinhold G. Muschler, et al., “Productivity and profitability of
multistrata organic versus conventional coffee farms in Costa Rica”, 53.2 AgroforSyst
206-208 (2001).
17 Lybbert, T. J, “Patent disclosure requirements and benefit sharing: A counterfactual
case of Morocco’s argan Oil” 64.1 Ecol Econ 13-16 (2007).
18 Id, at 13-17.
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that much of the production activities are carried out by women only.19
It was in 2009, Argan oil was acknowledged as GI in Morocco. 20 It
was the first product in Africa to receive a GI tag.Though the unique
product had its reputation from historic past, there was a gradual
decline in its market performance during 1990s. This gradual decline
is attributed to the strong competition it had faced from bigger nontraditional brands.21 The traditional packaging and lack of proper
marketing tools kept the product unwanted to a class of customers.
By the arrival of other international brands in the market, there was
a considerable change in the outlook and expectations of a section
of customers. Packaging, quality, consumer services etc. has emerged
as key factors which affects the sale of the product.22 At that point
of time, the local producers were not in a position to intervene and
influence the high value markets because of their social and financial
backwardness. In addition to that the transportation infrastructure
of the local producers was also inadequate. This scenario motivated
the Government to come up with two kinds of co-operatives: the nonmechanized sponsored by the GTZ association, and the mechanized
cooperative established by Zoubida Charrouf with support from the
European Union.23 The cooperatives are largely composed of women
members and for attaining membership, one need to pay a fee which is
equivalent to the price of 5kg of Argan kernals or 20 Euro. As a result
of the initiatives, the production as well as export of the product has
increased over a period of time
At present, Argan Oil production is carried out through 100
cooperatives.‘The Association National des Coopératives Arganiéres’
(ANCA) was constituted so as to act as the nodal organisation to
coordinate and supervise these 100 cooperatives.24 The Association is
subdivided into different economic interest groups and one cooperative
union for the better promotion and protection of interests of the
different local market players.25 Gradually, Argan Oil production has
19 Matteo Fagotto, Argan Oil: the liquid gold changing women’s lives in South-western
Morocco, Available at https://www.thenational.ae/arts-culture/argan-oil-the-liquidgold-changing-women-s-lives-in-south-western-morocco-1.92061, Last visited on
29.07.2019.
20 Catherine Saez, Protection of Local GI Products Can Benefit Women, Speakers Say,
Available at https://www.ip-watch.org/2013/06/04/protection-of-local-gi-productscan-benefit-women-speakers-say/, Last visited on 29.07.2019.
21 Lybbert Travis J, Christopher B. Barrett, et al.,“Market-based conservation and
local benefits: the case of argan oil in Morocco”, 41.1 Ecological Economics 129-131
(2002).
22 Id, at 133.
23 Nadja El Benni and Sophie Reviron, Geographical Indications: Review of Seven CaseStudies World Wide (Swiss National Centre of Competence in Research, Working
Paper No.2009/15).
24 Supra note. 21.
25 Id
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evolved into a safer investment because of the systematic approach
adopted by the cooperatives. In addition to that, average household
stocks increased by 10 times and also the proportion of households
selling Argan Oil more than doubled.26 The success story of Argan Oil
symbolises the effectiveness of dividing production units into clusters
with a nodal agency at the top of the hierarchy to monitor and manage
the activities.
Gruyere Cheese
Gruyere cheese is a traditional Swiss cheese whose production
goes back several centuries, which owes its name to the city and
area located in the canton of Fribourg.27 Gruyere was registered as a
Protected Designation of Origin (PDO) in 2001.28 The supply chain of
the Gruyere counts 3500 milk producers, 210 artisanal cheese dairies
and 10 cheese ripeners for an annual total production of almost 27000
tons.29 In 1992, the enterprises of the supply chain constituted an
association (Interprofession du Gruyère) of which the first objective
was the registration of the Gruyere denomination as PDO.30 The
general assembly and the committee of the association gather elected
representatives of the various professional families of the supply chain
(milk producers, cheese makers and cheese ripeners). The decisions
are made by the majority of the various colleges, i.e. by the majority of
each level of the supply chain. Once the AOC Gruyere was registered,
the association began piloting the supply chain and the coordination of
the enterprises around the shared designation.31
The tasks assumed by ‘Interprofession du Gruyère’ are: quality
control of the product with respect to its code of practice, information
and advice to the enterprises, collective promotion of the designation
‘Gruyère’, research and development, development of a standard
contract between cheese makers and ripeners, arbitration between the
members of the interprofession, management of volumes and fixing of
internal indicatory prices within the supply chain. All the enterprises of
the supply chain preserve their legal independence. At the commercial
level, individual action remains possible within the limits of the code
26 Lybbert, T. J and A Aboudrare, et al., “Booming markets for Moroccan argan oil
appear to benefit some rural households while threatening the endemic argan
forest”,108(34) PNAS 13963-13968 (2011).
27 Damian Maye, James Kirwan, et al., “PDO as a Mechanism for Reterritorialisation
and Agri-Food Governance: A Comparative Analysis of Cheese Products in the UK
and Switzerland”, 6.4 Agriculture 54 (2016).
28 Id.
29 Emilia Schmitt, Daniel Keech, et al., “Comparing the sustainability of local and
global food chains: A case study of cheese products in Switzerland and the UK”,
8(5) Sustainability420-421(2016).
30 J. Ben Lawlor and Conor M. Delahunty, “The sensory profile and consumer preference
for ten speciality Cheeses”, 53.1 IJDT 28-36 (2000).
31 Id.
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of practice of the product and the associative rules defined within the
Interprofession. As regards alliances, the supply chain of Gruyere has
two dimensions. The first one is vertical since there is a co-operation
between various levels of the supply chain; the second dimension is
horizontal since it implies collaboration between competing enterprises
of the same level.
Successful Indian Models
Vazhakkulam Pineapple
Vazhakulam Agro and Fruit Processing Company Ltd (VAFPCL),
located at Vazhakulam Panchayath in Muvattupuzha, Ernakulam
District, Kerala is engaged in the value addition of agro products like
pineapple, Mango, ginger, etc. The fruit juice from Pineapple, Mango
and Apple are produced in Tetrapak and marketed in Kerala and other
South Indian states with brand name ‘JIVE’ by VAFPCL. This product
has its own brand name and significant market in these states with
much predominance in Kerala. The success story of VAFPCL has
contributed to economic growth of the farmers also as 30% of the share
of the Company is held by the registered Pineapple Farmers Association.
Even though, the farmers are not registered as ‘Authorised Users’ under
Part B of the Register, registration of the Pineapple Farmers Association
as a registered proprietor enables the farmers as the beneficiary of the
registration as all the members of the Association are farmers.
The Pineapple Farmers Association was formed by the farmers
themselves for the betterment of business from the sale of pineapples
and also for facilitating infrastructure development. At present, the
Association comprises of about 1200 farmers in and around from
Vazhakkulam.32 According to the Pineapple Framers Association,
Kerala has at least 30,000 acres of land under pine apple cultivation
with predominant area being Vazhakkulam whose productivity is 3.25
Lakh Tonnes per annum and the turnover from the pineapple business
is about Rupees 700 Crore per annum. The profit from the sale of
pineapple is distributed among the farmers based on their contribution
to the productivity and it is estimated that a typical farmer earns around
Five Lakhs Rupees per average in a year considering the seasons as
well as off seasons.33 The success story of the pineapple farmers in
Vazhakkulam is inspirational to other GIs in India as well.
The success story of Vazhakkulam Pineapple Farmers Association
is a typical example of effective coordination of the different State
agencies as well as organising by the farmers. Even though, the
32 Data collected from the personal interview with the Vice Chairman, Vazhakulam
Pineapple Framers Association by the researcher.
33 Data collected from the personal interview with the Chairman, Vazhakulam Agro and
Fruit Processing Company, Nadukkara by the researcher.
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farmers are not registered specifically as ‘Authorised Users’ under the
GIGA, the actual beneficiaries from the farm produce is literally the
farmers themselves. The credit for such an internal benefit sharing is
attributable to the Pineapple Farmers Association who is registered as
the Proprietor of the goods. In addition to that, they have a share of
30% in VAFPCL which is also another registered proprietor. Therefore,
the farmers behind the production of Vazhakkulam Pineapple are in a
better position compared to that of other geographical indications in
India.
Chanderi Fabrics
Chanderi Fabrics is an ethnic wear manufactured majorly from
Chanderi town, Ashok Nagar District of Madhya Pradesh. The handloom
products from this cluster are known for its lightweight, sheer texture
and aesthetic beauty.34 The most reputed product form the cluster isgold
embellished fabrics, mainly Sarees. The weavers despite displaying
such an exquisite work were not gaining any benefit. The ‘Chanderi
Development Foundation’ (CDF) was then created in order to represent
the clusters of the weavers. CDF was instrumental in registering GI
in the name of Chanderi Fabrics in 2005 which helped them prevent
the sale of counterfeit product to a larger extent. In addition to the
efforts of CDF, Chanderi Fabrics managed to get support from many
international organisations as well as agencies. The initial challenges
such as non-uniform quality of yarn, poor market linkage, lesser
infrastructure facilities etc were addressed by collective efforts.35 The
positive feedback from the stakeholders post GI registration showed
that weavers could avail the benefit even at the pre-mature stage. The
wages of the weavers increased after GI registration as the product got
more publicity and recognition with the GI registration.36 As a result
of the efforts, there has been a significant increase in the cluster’s
turnover from Rs.20 crores in 2002 to Rs.45 crores in 2011; the
number of looms has also increased from 3,000 to 3,500 in 2011.37 The
success of the cluster is phenomenal considering the fact that most of
the traditional handloom industries in India are struggling to meet two
ends by competing with power loom products.
Prospective Model For Benefit Sharing Under The Geographical
34 Swasti Pachauri, “National Handloom day: From Chanderi and Kosi to Maheshwari,
know your textiles and where they come from”, The Indian Express, August 6, 2017.
35 Vinayan Soumya. “Intellectual property rights and the handloom sector: Challenges
in implementation of Geographical Indications Act.”, 17.1 JIPR 56-58 (2012).
36 Kasturi Das, Socioeconomic Implications of Protecting Geographical Indications in
India, Available at http://wtocentre.iift.ac.in/Papers/GI_Paper_CWS_August%2009_
Revised.pdf, Last visited on 31.07.2019.
37 Natascha Weisert, The UNIDO Approach to Cluster development, Available at https://
www.hnlu.ac.in/2019/Reg/JLSS/Submission% 20Guidelines% 20HNLU% 20
JLSS%202019.pdf, Last visited on 30.07.2019.
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Indications Of Goods (Registration And Protection) Act, 1999
GIGA is a piece of legislation enacted by India with the intention of
the welfare of the indigenous artisans, farmers, sculptures, weavers etc.
However, the Act failed in stipulating an institutional mechanism for
ensuring that the monitory benefit from GI tag reaches this indigenous
community who are the actual producers of the goods. Pre and Post
registration monitoring is equally important for the better sustenance
of the market potential of the goods to attract more revenue. Here, an
attempt is made to suggest a prospective benefit sharing mechanism
under the GI law of India based on the experience of other successful
models
Three Tier Institutional Mechansim
As the GIR is having all India jurisdictions for facilitating GI
registration, it is very much necessary to have state and regional level
agencies for aiding the indigenous communities who are the actual
producers of the goods. It is important to make sure that all the GIs are
registered in the name of cooperative societies in which all the producers
are made members. The Cooperative societies should act as the base
unit which represents the collective interests of the producers. Above
the cooperative societies, there should be District Level GI Management
Committees with a function of general administration and monitoring
of the different geographical indications in the state. At the top tier of
the institutional mechanism, State Geographical Indications Boards
should be constituted in each state
1. Cooperative Societies
2. District Level GI Management Committee
3. State Geographical Indications Board
Cooperative Societies
As per Section 11(1) of the GIGA, GI registration is made in the
name of any association of persons or producers or any organisation
or authority established under law.38 In India, most of the GIs are
registered by Government Departments, Universities and Cooperative
Societies and in majority of the cases; certificate of registration is issued
in the name of multiple applicants. The registration of GI in the name
of multiple applicants may lead to confusion among the producers and
it may stand as a hindrance for effective coordination. For example, in
the case of Chendamangalam Handlooms, there are about 10 societies
registered as the authorised users of the GI and there is very little
coordination among these societies.
38 Section 11(1), Geographical Indications of Goods (Registration and Protection) Act,
1999.
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In addition to that, registering of goods in the name of Government
Departments also seems to be a futile exercise in many situations. The
lack of interest of the bureaucracy in using GI as a tool for protecting
the interests of the producers is so manifested. Therefore the alternative
option available is the registering of goods in the name of a single
cooperative society representing the interest of the producers. The
IPAB decision in ‘PayyanurPavithra Ring’ case is also pointing to this
particular philosophy.39 However the after events of the decision proved
that only by effective coordination, registering of single cooperative
societies can be made possible. In this particular context, following
suggestions may be looked into.
•

Every GI registration shall be made in the name of a single Cooperative society managed by the producers of goods
representing the interest of all the producers.

•

Societies should be registered under the Societies Registration
Act for the benefit of the producers as well as authorised users.

•

Members of the societies should include representatives from
the horizontal clusters and marketing experts and also people’s
representatives from that region

•

Workers who are contributing to the production process should
be registered as authorised users under Part B Registration

•

There should be a proper supply chain managed by the Society
with representatives at each level. That is, growers, producers
to industrial representatives.

•

The authorised users should deliver the finished goods to
the society and in return the societies should facilitate the
distribution of raw materials for free or in a subsidised rate.

•

The Profit from the sale of the products should be distributed
among the members of the society after a general auditing in
mutually agreed terms

•

All the products to be routed through the society so that the
quality, quantity and authentication can be attributed to the
product

District Level Gi Management Committee
It is important to constitute a district level administrative body for
mapping potential GIs, identifying the issues faced by the existing GIs,
Fund allocation etc. As the socio-economic factors which contributes
to the success of each GI is different, the strategic plan for each should
39 Subhash Jewellery v. Payyannur Pavithra Ring Artisans & Development Society
OA/2/2010/GI/CH
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be different, District level GI Management Committees can function as
the strategic planning units for promoting the goods by adopting the
appropriate strategies. The functioning of the district level body may
follow the suggestions made herein under.
•

District Level GI management committee has to be constituted
in each district so as to promote and mange GIs.

•

The Committee should act as a link between the State Board
and the authorised users or potential authorised users.

•

The District Collector should be made the ex officio Chairman
of the Committee

•

The members of the Committee may include officials of the
State Government, economists, legal experts, representatives of
NGOs, Small and medium scale enterprises, farmers etc.

•

Representatives from Cooperative Societies with the GI tag
should also be made members in the Committee

•

The Committee may be divided into sub committees and regional
committees considering the socio-economic conditions of the
district

•

The Committee should take in effort in spreading awareness
about the significance of GI registration amongst the people in
the district.

•

The Committee should ensure that the registered societies are
following an internal benefit sharing mechanism in mutually
agreed terms and the workers are getting adequate wages.

•

The committee should recommend for financial assistance to
existing GIs if the situation so demands.

•

Regular meeting should be conducted (Every six months)

State Geographical Indications Board
In every state, State Geographical Indications Board should be
constituted for the effective management of GIs. As GI tag is granted
to different categories of goods, it is very much essential to have an
effective coordination of the different Governmental Departments,
NGOs as well as institutions of higher learning. The establishment
of a state level board comprising of members from diverse domains
can very well contribute to market expansion, economic development,
upliftment of the living conditions of the producers as well as rural
infrastructure development. The following suggestions may be looked
into.
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•

State Geographical Indications Boards to be constituted with
permanent office in each state so as to regulate pre and post GI
registration affairs in each State.

•

Chief Minister of the State should be made the ex officio
Chairman of the Board and the Minister of Industries, Minister
of Local Self Government as well as Minister of Tourism be made
members.

•

An officer of the IAS Cadre should be made the member secretary.

•

The Board should be comprised of heads of departments such
as handlooms, handicrafts, textiles, industries, agriculture,
environment, law etc.

•

3 Members representing the interest of the GI holders are also
to be nominated by the State Government.

•

There should be specific fund contributed by both the Central
and Stage Governments for the purpose of GI management.

•

The basic objectives to be performed by the Board
i.

Identification of potential GIs

ii.

Facilitation of GI registration

iii.

Inspection of post registration monitoring

iv.

Facilitation of international registration and exports

v.

Assistance for authorised users in litigation

vi.

Financial assistance like loans, subsidies, free raw
material supplies etc

vii. Facilitation of Coordination of relationship between
local self governments and authorised users.
For the purpose of effective functioning, each State Boards should
be given a specific quota of fund based on the nature and extend of work
they are doing. This fund should be used for the following purposes
•

For distributing raw materials to the societies

•

For arranging subsidies

•

For insuring the workers under ESI Scheme

•

For promoting the products with the help of Tourism Department

•

For facilitating exports

•

For repaying loans taken by the Societies

•

For bearing the expenses of GI registration

Modelling of a Prospective .... Users In India

193

Establishment of an institutionalised mechanism of benefit sharing
for the welfare of the authorised users is an essentiality for fulfilling the
very purpose of the sui generis legislation. Effective coordination and
integration of the different authorities operating at different levels can
contribute to large scale commercial improvements to GIs and thereby
enhance the reputation further.
Conclusion:
Protection of interests of producers of GI tagged goods by promoting
their economic prosperity is one of the declared objectives of GIGA.
For the attainment of the said objective it is very much essential to
have a post registration promotion and monitoring mechanism. At
present, the international law as well as the domestic legislation in
India is silent about such a mechanism. Given the fact that most of the
Indian GIs are linked to traditional knowledge, culture and lives of the
communities, India has a considerable scope for building the brand
image of such exotic products by highlighting the cultural aspects as
well unique quality associated with them. For that to get materialized,
it is important to ensure that the monitory benefits from the sale of GI
tagged goods reaches up to the producers. In India, even though GIGA
envisages a Part B registration system, out of the 5022 applications
received so far by GIR,only 3607 Authorised Users were registered
under Part B of the Register.40 Even though, this is the scenario, the
sui generis legislation on GI in India is yet to device any mechanism
in the likes of the corresponding laws on biodiversity for the monitory
welfare of the authorised users. In a developing country like India
where most of the GIs are associated with rural areas and indigenous
and local communities, the State has an important role to play in
further monitoring and promotions.It is equally important to realize
the fact that different GIs in India is addressing different issues and
providing a strait jacket formula solution may not suffice. The research
paper here attempted to put forth some examples of successful benefit
sharing models of GIs and tried to devise a prospective benefit sharing
model for Indian GIs for the betterment of the authorised users of GI
products.
40 Information received from the interview of the Registrar of Geographical Indications
India, Chennai with the Researcher.
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The Leslie Sebba Models In The Indian
Criminal Justice System: A Victimological
Perspective
*Ankit Kaushik
I. Introduction:
The aim of securing justice for victim is at the centre of all criminal
justice systems. Ironically though, the victim herself isn’t. Instead, in
the context of the formalization of government power, the victim finds
herself in the backseat of a vehicle driven by the State. The injustice
wrought upon the victim transforms the harm caused to her as an
individual into a public affair.1 In this conception, the only way for the
State to exercise its powers granted in the social contract legitimately
is to clamp down upon injustice.2
Primarily because of this manner of criminological development,
Nils Christie was led to comment in exasperation that “we should not
have any criminology.”3 According to him, criminology “has amplified a
process where conflicts have been taken away from the parties directly
involved and thereby have either disappeared or become other people’s
(read: State) property.”4 In particular, he argues that the victim is a
‘heavy loser’ attributable to not only the material loss of physical injury
but also the loss of her status as a participant in her own case.5
This is prominently characteristic of adversarial systems. In this
jurisprudence, a crime is defined as an offence against the society at
large. The State takes over the function of investigation, prosecution
and execution. To uphold the ‘due process’ of law, the offending
accused is given a fair amount of protection and rights against the
State. The victim becomes another piece of evidence; she is reduced to
a testimonial witness – a stage prop and a theatrical aid in the larger
scheme of things. The entire exercise translates into evidence that
securing justice to victims is not the prerogative of the State; securing
justice to society is.
Amartya Sen would argue against constructing institutions to
secure justice and focus instead on identifying and removing injustice.6
*
1
2
3
4
5
6

Research Associate, National Law University Delhi
Peter Alexis Albrecht, “The Functionalization of the Victim in the Criminal Justice
System”, Vol. 3, No. 1, BCLR, p. 93 (1999)
Ibid
Nils Christie, “Conflicts as Property”, Vol. 17 No. 1, TBJC, p. 1 (1977)
Ibid
Ibid at p.7
Amartya Sen, The Idea of Justice, Belknap Press of Harvard University Press, Cambridge,
Massachusetts, (1st ed., 2009), pg. 20-22
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In the paradigm of Niti-Nyaya, this treatment of the victim would
translate into patent and institutionalized injustice. The State fails the
victim twice – once, in failing to prevent the offence and secondly by
failing to restore to the victim to her rightful position 7 both in terms of
the material loss as well as her participation.
Beginning in the late twentieth century, much has been written
from a victimological perspective about the removal of this injustice.
Nevertheless, much of what has been written about this injustice to
victims is yet to translate into laws or even an official policy of the State,
at least in the Indian context. Most of these writings fit in the academic
discourse of either restorative justice or retributive justice. Retributive
justice refers to the punishment of offenders and the reaffirmation
of societal boundaries and values,8 while restorative justice refers to
the process whereby the affected parties attempt to repair the harms
caused by the offence.9 Both these paradigms are spurred by the need
to restore the moral balance disturbed by the offence.10 Restoring this
balance necessitates the inclusion of the victim in the process.
It is in the backdrop of this revolutionary shift in the criminological
jurisprudence, that Leslie Sebba forwarded his twin models defining
the role of the victim in the penal process.11 Professedly, much of this
paper is dedicated towards understanding the considerations that
such formulations should take into account. It is pertinent to note here
that he places the approaches he formulates in the context of issues
which have been identified as barriers to securing justice for victims; a
pattern that this paper too shall follow.
This paper is an attempt by the researcher to measure the
applicability and the suitability of the two approaches forwarded by
Sebba in the Indian legal framework. Towards this end, the researcher
will examine the two models in the light of two extremes. On the one
end is the ideal legal framework as the United Nations Declaration of
Basic Principles of Justice for Victims of Crime and Abuse of Power 12
expects all signatories to put in place. On the other extreme will be the
Indian Legal framework as set in the pragmatic reality of the day.
In pitching the two extremes in juxtaposition, the researcher hopes
to analyse the two approaches forwarded by Sebba in terms of their
7

Centre for Criminology and Victimology, Duties of Frontline Professionals Towards
Securing Justice for Victims: A Manual, National Law University, Delhi, 2018, p. 3
8 Tyler, Boeckmann, Smoth and Huo, Social Justice in a Diverse Society, Westview
Press, Boulder, Colorado, USA, 1997, p. 104
9 Gromet, Tyler, Wenzel and Darley, “A Victim Centric Approach to Justice? Victim
Satisfaction Effects on Third-Party Punishment”, Vol. 36, No. 5, LHB, p. 375 (2012)
10 Ibid
11 Leslie Sebba, “The Victim’s Role in the Penal Process: A Theoretical Orientation”, Vol
30, No. 2, TAJCL, pp. 217-240 (1982)
12 Hereinafter referred to as the ‘Basic Principles’
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ability to fill the lacunae in the Indian criminal justice system. Prior
to embarking on an analysis of the Basic Principles and locating the
victim in the Indian legal framework, it is necessary to outline the two
approaches given by Sebba. This next section aims to deconstruct and
understand the two approaches in Sebba’s conceptions of securing
justice to victims.
II. Sebba’s Models
In the context of the 1980’s, Sebba laments that the reforms in
the legislative frameworks had only concentrated upon improving the
material situation of the victim through compensation schemes or
reducing psychological trauma. He found that most of the academic
discourse had not focussed upon two important aspects of criminology:
1) the exercise of discretion by the police and prosecutors and 2) the
roles of criminal and civil actions working in combination with each
other.
In continuation of the tradition started by Herbert Packer,13 Sebba
formulated two models of victim participation – the adversary retribution
model and the social defence-welfare model. However, he distinguishes
his formulations from that of Packers in two important ways: 1) Packers
models didn’t take into account the theory of punishment, but only the
procedural aspects and 2) Packers models highlight the relationship
between the State and the defendant without taking into account the
victim’s role in the penal process.
Adversary Retribution Model:
In a logical conclusion to the adversarial tradition, this model
focuses on staging a direct confrontation between the accused and the
victim. It concentrates on increasing the role of the victim in the trial
and sentencing stages of the penal process. It also enhances greatly
the role of the victim in not only the prosecution of the offence but in
arriving at the commensurate sentence as well.14
The State limits itself to playing the role of an “overseer and
enforcer-acting primarily on behalf of the victim.” In order to enable
the victim to prosecute efficiently, the State shall provide adequate
legal aid and information as to the workings of the system. Allowing
private prosecutions too will help achieve this goal. In other words, the
State would provide the “machinery for the victim himself to achieve the
desired objective whether prosecution or compensation-restitution.”

13 Herbert Packer, “The Two Models of Criminal Process”, Vol. 113, Issue 1, UPLR, p. 1
(1964)
14 The nature of injury shall influence the determination of sentence.
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The underlying theory of punishment in this model remains to be
retributive. It is meant to reflect the “debt owed by the offender to the
victim” and all resources of the State shall be directed to achieving this
purpose.
Social Defence-Welfare Model:
This model is better suited to inquisitorial systems and it aims to
eliminate the confrontation between the victim and the offender. This
model proceeds on utilitarian considerations and the stress is laid upon
controlling the offender in terms of his threat to society. This can be
achieved through either rehabilitation or incarceration. Although, the
theory of punishment here is predominantly reformative. At the same
time, it seeks to address the needs of the victim in terms of ‘creative
restitution’ including rehabilitation of the victim.
The role of the State then is to provide services to the victim for
assuaging her distress. It would achieve this by providing for the victim’s
loss through a system of State sponsored compensation. Therefore,
in terms of such compensation, the State would vicariously stand in
the shoes of the accused and not only the victim’s as in traditional
adversarial systems. The victim cannot have any direct claim against
the offender. The system also opens up the possibility of a civil action in
conjunction with a criminal action. Under this model, the prosecution
would be the prerogative of the State but the victim would have a right
to appeal against non-prosecution.
III. “Basic Principles” of 1985
The Basic Principles were adopted by the General Assembly of the
United Nations in 1985, three years after Sebba’s formulation of the
two models. It sought to enumerate the rights of victims accepting
the persistent inadequacies in the recognition of the same. It called
upon all member States to give effect to and incorporate in their legal
framework four principles which encapsulated multiple rights in their
ambit.
The first principle pertains to access to justice and fair treatment.15
This principle translates to a right to dignity; right to access to
mechanisms to justice; right to prompt redress. In furtherance of
these rights, the member States were asked to create judicial and
administrative mechanisms which enabled the victims to access
redress in an ‘expeditious, fair and inexpensive’ manner. It further
called upon the need to inform the victim of their role and scope, the
timing and progression of the proceedings and disposition of cases; to
allow the victim to air their views and concerns at appropriate stage
15 Articles 4 to 7, United Nations Declaration of Basic Principles of Justice for Victims
of Crime and Abuse of Power, 1985
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of the proceedings; to provide assistance to victims throughout the
process; to minimize the inconvenience caused to victims; to protect
their privacy; to ensure their safety and finally, to avoid unnecessary
delays in disposition.
The second principle is that of restitution 16 which imposes a duty
upon the offender or a third party responsible for the behaviour of the
offender to make fair restitution to the victims in appropriate cases.
Restitution, according to the Basic Principles is inclusive of return of
property or payment for harm or loss and reimbursement of all ancillary
expenses consequent to victimization.
The third principle is that of compensation,17 which differs from
restitution in that the compensation is provided by the State. It is to be
given in situations where the compensation is not fully available from
the accused. It calls for the establishment of a national fund for such
compensation to victims.
The fourth principle entails assistance to victims 18 in terms of
material, medical, psychological and social assistance. This assistance
may be procured through governmental, voluntary, community based
or indigenous means. In addition to the above, the victim must be
informed of his right to avail such health and social services. The
functionaries of the State such as law enforcement officials, judicial
officers and officers of the court, health and social service personnel,
etc., should be sensitized to the needs of the victim and adequate
training should be provided to them in this regard.
IV. Locating the Victim in the Indian Penal Process
It can be inferred from a perusal of the above segment that the Basic
Principles are comprehensive with respect to what is expected from the
member States as regards the realization of the rights of the victim.
However, one does not need to look too carefully to see that India is
far behind in the fulfilment of its obligations towards victims. With
many of the laws in vogue (procedural as well as substantive) having
colonial roots, our criminal justice system has been utterly incapable
of securing the rights of victims.
Victims in India have an extremely limited role to play in the
penal process. At the stage of investigation, the role of the victim is
confined to the recording of a statement, and providing other material
evidence. Our procedural laws often conflate the informant with
16 Articles 8 to 11, United Nations Declaration of Basic Principles of Justice for Victims
of Crime and Abuse of Power, 1985
17 Articles 12 & 13, United Nations Declaration of Basic Principles of Justice for Victims
of Crime and Abuse of Power, 1985
18 Articles 14 to 17, United Nations Declaration of Basic Principles of Justice for Victims
of Crime and Abuse of Power, 1985
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the victim, though the two necessarily do not need to be the same,
leading to undue and unintended exclusion of the victim from the
process. To exemplify under section 157(2) of the Code of Criminal
Procedure, 1973,19 the police must inform the informant if it doesn’t
intend to pursue or investigate a case through a reasoned proforma,
but there is no need to inform the actual victim. Further, it was only
through the Supreme Court judgment in the case of Bhagwant Singh
v. Commissioner of Police20 that the victim was given the right to air her
views in the event that the Magistrate does not feel the need to take
cognizance of the case.
Apart from the above, the victim has no role to play with respect
to the investigation. Often, this has resulted in shoddy investigations
where the best evidence was disregarded by the police either due to
apathy or under extraneous influences. To illustrate, in the case of
Radha v. State,21 the police disregarded the statement of the sister that
her brother had been murdered with an iron rod which was lying near
the body even though the medical report proved there was an injury
caused by a blunt object on the head of the deceased. The victim also
has little remedy in the event that the police decide to not conduct an
investigation at all. In several cases, the police springs into action only
after the victim approaches the higher courts.22
The situation is no better at the stage of prosecution either.
Prosecution is India is carried out through an appointee of the State –
the public prosecutor.23 The public prosecutor is an officer of the court
and is supposed to be fair and objective in his approach. 24 The victim
gets no say in either the appointment of the prosecutor to a particular
case or his removal. The victim cannot hire a lawyer to prosecute either.
According to section 301(2) of CrPC, the lawyer instructed by the victim
can only act under the directions of the public prosecutor and the role
of the private lawyer thereby is limited to assisting him, thereby leading
the Supreme Court to comment that his role is that of a junior counsel
assisting a senior counsel.25 This is in contrast to section 302 CrPC,
where any person may seek the permission of the Magistrate’s court to
conduct such prosecution.
The legal and institutional framework too, with respect to assistance
to victims, is either lacking or is replete with inefficiency. Section 357C of
the CrPC enjoins a duty upon all hospitals, public or private, to provide
19
20
21
22

Hereinafter referred to as CrPC
(1985) 2 SCC 537
Crl. Misc. (C) No. 3494/2008 Delhi High Court
Ram Padarath Singh v. State of Bihar, 2014 SCC Online Pat 6564; Bhikalal Kalyanji
Jethava v. State of Gujarat, 2012 SCC Online Guj 6072
23 Section 225, Code of Criminal Procedure, 1973
24 Abdul Kareem & ors. v. State of Karnataka, (2000) 8 SCC 710
25 Shivkumar v. Hukum Chand, (1999) 7 SCC 467
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first aid and medical treatment to victims of rape and acid attack, free
of cost. But no other victim of a crime is eligible for the same treatment.
An avenue for first aid and medical treatment to be given free of cost
is provided for by the Legal Services Authority under section 357A(6),
CrPC, upon the certificate of a police officer not below the rank of the
officer in charge of the police station. However, the police agencies are
not enjoined upon by law to be sensitive to the needs of the victims and
neither are they duty bound to inform the victim of the crime, of their
right to such first aid. The public prosecutor too is under no obligation
to inform the victim of her rights or to warn her and prepare her with
respect to the intricacies of the trial.
On the count of compensation as well, the system fails to treat
all victims adequately. The scope of compensation under section 357,
CrPC, is far more limited than under the Basic Principles in the sense
that it only applies after conviction; it is subject to recovery of the fine
from the accused, if the fine forms a part of the sentence at all, and if
the fine is not a part of the sentence, then the magistrate may order
any amount to be paid by way of compensation. 26 However, the courts
rarely resort to the use of this section for the grant of compensation.27
Section 357A, CrPC, calls for the establishment of a victim
compensation scheme in every State and where the court makes a
recommendation of compensation, the Legal Services Authority are
empowered to decide upon the quantum of the compensation. But
without adequate assistance, it is hard to imagine that the victim
would be able to avail of this compensation.
A positive development in the Indian Legal Framework though
with respect to the rights of victims is regarding the provisions on plea
bargaining introduced via the Criminal Law (Amendment) Act of 2006.
Section 265C of the CrPC recognizes the right of the victim to participate
in the proceedings with respect to the satisfactory disposition of the
case based upon mutual agreement.
V. Sebbas Models in the Indian Criminal Justice System
It can be seen from the juxtaposition of part III and part IV of the
paper, that the reality of the Indian criminal justice system couldn’t be
any farther from the ideals laid down in the Basic Principles. In this
part, we shall attempt to see the extent to which Sebba’s two models
of victim participation in the penal process can fill the lacunae that
emerge from this comparison.
26 Barcelona Panda, Victims Right to Rehabilitation: India, US and UK Experience,
available at http://www.manupatra.com/roundup/348/articles/article%20victim.
pdf, Last visited on 29.07.2019
27 Hari Singh v. Sukhbir Singh, (1988) 4 SCC 551
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It is clear that the Adversary Retribution model of Sebba focusses
on the first two Basic Principles i.e. Principle of Access to Justice
and Fair Trial and the Principle of Restitution. Under the Adversary
– Retribution Model, the victim gets all assistance from the State with
respect to such access to justice (including legal aid; information
about the system as well as a private prosecutor) in order to ensure the
outcome of her choice – whether it be prosecution or restitution.
In contrast, the Indian criminal justice system only provides for
a selective number of the Basic Principles. The Principle of Access to
Justice includes only the component of filing a complaint and the victim
has little or no role to play thereafter. She is rarely provided prompt
redress. Neither is she informed about her role and scope not the timing
and progress of the proceedings. She is given the opportunity to present
her views only in specific instances and not all appropriate stages. The
victim is regularly inconvenienced at several stages, especially at the
trial stage in the form of repeated adjournments 28 and undue delays in
the disposal of the case.
On the point of restitution, the Indian legislative framework fares
slightly better. Section 357 is somewhat, but still not completely, in
line with the Principle of Restitution, which requires that the offender
should be held liable for making fair restitution to the victim – including
the return of property or payment for the harm suffered. However,
section 357 only covers the latter part with respect to payment for the
harm suffered. Further, it is limited by firstly, the discretion of the
Magistrate and secondly, securing a conviction, which requires for the
offence to be proven ‘beyond a reasonable doubt.’
Lastly, the provisions on plea bargaining surely play a greater role
in giving a say to the victims. It is in line with the Adversary Retribution
scheme which ensures that the State enables the victim to pursue the
course of her choice whether it is the prosecution of the offender or the
restitution of the victim by the offender.
The adoption of the Adversary Retribution model can however, play
a greater role in the alleviation of the problems of the victim at all
stages of the penal process itself. By putting the victim in charge of the
prosecution, it will ensure that the victim has a say in the charges to
be brought, recording of evidence, cross examination of witnesses and
even in the sentencing of the accused – all of which are appropriate
stages at which the victim should have the right to present her views.
One of the major critiques of our criminological jurisprudence is that
the State takes over these functions from the victim. The Adversary
model will allow the victim to be informed about the status of the trial
and ensure that proper assistance is given to the victim throughout the
legal process.
28 Justice P. V. Reddi, “Role of the Victim in the Criminal Justice Process”, Vol. 18, No.
1, SBR, p. 1-24 (2006)
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However, there are drawbacks to the adoption of the Adversarial
Retribution model in its totality. For one, it has the potential to adversely
affect the rights of the accused. Since the function of the State is
relegated towards creating a confrontational environment between the
victim and the accused and the theory of punishment underlying the
model is retribution, it may prejudice the State against the accused.
Further, the accused may not always be in a position to provide for
restitution, and that in turn could lead the victim to seek prosecutorial
course of action resulting in incarceration even if the offender is
genuinely repentant. In three studies where the victims’ satisfaction
with the restorative justice were investigated, it was found that a higher
satisfaction with restoration led to victims attaining a sense of closure
and offenders experiencing value reform leading the victims to seek a
lower offender punishment regardless of the severity of offence.29 It is
imperative therefore that the State step in to create an environment
of restorative justice and not stop merely at enabling confrontation
between the victim and the offender.
Conversely, the Social Defence-Welfare Model focusses on the
Principles of Compensation and Assistance and aims to remove
confrontation between the victim and the accused completely. In this
conception, the State gives compensation to the victim and not the
offender (as in the case of restitution). Further, all resources of the
State are diverted towards the provision of assistance to the victim,
which in, Sebba’s words, includes a “gamut of services.”
In providing such compensation to the victims, the State would fulfil
its obligations both under the Social Defence Welfare Model as well as the
Basic Principles. However, the State under the Social Defence Welfare
Model goes one step further in terms of compensation than as provided
for under the Basic Principles. In the Basic Principles, compensation
is required to be given only if the same is not fully available from the
offender. However, under the Social Defence Welfare Model, the State
shall stand in the position of the offender in compensating the victim
regardless of the capability of the offender to pay.
In the Indian context, Section 357A, CrPC, calls for the establishment
of a Victim Compensation Scheme in each State under the auspices of
the Legal Service Authorities. This falls in line with India’s obligation
under the Basic Principles to create a national fund for compensation
to victims. This also works towards the forwarding of values enshrined
in the Social Defence-Welfare Model. This too, however, is subject to
1) the discretion of the magistrate and 2) the discretion of the Legal
Services Authority in deciding the quantum of the compensation.
29 Gromet, Tyler, Wenzel and Darley, “A Victim Centric Approach to Justice? Victim
Satisfaction Effects on Third-Party Punishment”, Vol. 36, No. 5, LHB, p. 375 (2012)
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Further, without adequate legal assistance, in India, the victim might
find it rather inconvenient to traverse the institutional landscape, which
in itself, might act as a barrier towards accessing such compensation.
In order to resolve this issue, the Social Defence Welfare model aims to
provide services alleviating the distress of the victims. These services
can be in line with the fourth Basic Principle of assistance to victims
under which the State is obligated to provide for the necessary,
material, medical, psychological and social assistance; to inform the
victim about the availability of health and social services; to sensitize
the police, justice, health, social service and other personnel regarding
the needs of the victims etc. All forms of assistance mentioned in this
paragraph, are conspicuous only in their absence in the Indian legal
framework.
VI. Conclusion:
It is clear from the discussion above that given the current State
of the Indian criminal justice system, neither of Sebba’s models, if
applied in isolation, can successfully fill the lacunae identified in Part
IV. Only a derivative model which combines the best features of both
the Adversary Retribution model and the Social Defence Welfare model
can fulfil India’s obligation to the victims of crime under the Basic
Principles.
This derivative model should seek to apply the first and second
Principles in terms of the Adversary Retribution model and the third
and fourth Principle in light of the Social Defence – Welfare Model. This
may seem like an impossible task, given certain mutual exclusivities in
the two models such as the form of prosecution, which in the Adversary
Retribution model is driven by the victim, while in the Social Defence
Welfare model is under the control of the State.
However, in the opinion of the researcher these are not as mutually
exclusive as they seem to be at the first glance. To illustrate, in India,
we have a Criminal Justice System modelled on Adversarial processes
where the State dominates the prosecutorial process. At the same time,
our constitutional morality incorporates in its ambit various welfare
ideals through Part IV of the Constitution of India, 1950. Article 39A, in
Part IV of the Constitution seeks to create a legal system that promote
justice through equal opportunity, in the form of free legal aid, to ensure
that the opportunity to secure justice is not denied to any citizen.
Therefore, the present legal system itself can be strengthened
through incorporation of those features of the Adversary Retribution
Model which promote the presentation of the victim’s views and interests
at appropriate stages of the penal process without prejudicing the right
of the offender. Similarly, those aspects of the Social Defence Welfare
model which seek to provide for assistance to victims throughout the
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penal process should be incorporated in totality not only to ensure
victim participation in the penal process, but also to alleviate her
distress. This form of derivative model could perhaps be best described
as an ‘Adversarial – Welfare’ model. Only through this amalgamation
can India seek to fulfil its obligations under the Basic Principles and
secure justice to victims in every sense of the term, be it – retributive
justice, restitutive justice, restorative justice, compensatory justice or
distributive justice.
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Rights of Third Gender: A Continuous
Battle for Individual Identity
*Arpita Mitra
Introduction:
The third genders in the society are considered as trans genders in
the society. They have been existing in all the caste race and religion
since ages and ancient times but the origin of the same is not known
to us. The third gender people are considered to be the individuals of
a particular personality and is said to have a particular behaviour,
appearance and an attitude of their own. This means that they
differ in identity and their outlook from other persons belonging to
male and female genre. They are also a part and parcel of the society
and they are said to have equal rights in everything and have all the
right to avail all the resources of the society that is granted by the
society to its citizens. Anyway the trans genders are said to have a
different biological identity and are said to be different from the rest
of the stereo and typical genders. Therefore despite of the prevalence
of all the constitutional rights they are denied their human rights that
would include their Right to life, Right to personal liberty, Right against
exploitation and empowerment and Freedom of speech and expression.
The ultimate reason for this is that their gender and their outlook make
them different from the rest of the society and as a result they face
discrimination in the society. This present paper deals with the issues
and challenges those are faced by the trans genders in the society and
the remedies those should be taken up for the purpose of providing
solution to the issues. As per the census report of 2011, the entire
population of the community of the trans genders in India was upto
approximately 4.88 Lakhs1. The trans gender community in India is
vast and it cannot be considered to be ignorant by the society for the
sole reason that they do not belong to that typical genre of the biological
gender of human beings. The trans genders are considered to be a very
important and an essential part of the society but despite of it they are
the most to be ignored and refrained from exercising their fundamental
rights. It is merely a biological stigma that brings a change in outlook
and the biological construction of a person. But despite of all these
facts they are the most neglected sector of the society. Therefore the
trans genders are considered to be one of the marginalised sector of
the society as well as within the country2. It is a common practise
* Assistant Professor of Law, IILS
1 “Hijras/Transgender women in India: HIV, human rights and social exclusion” (2010)
2 file:///C:/Users/HP/Downloads/18147-Article%20Text-61226-1-10-20180118.pdf
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that Governments all around the world issues identity cards and other
official documents that is necessary for the identification of the citizen
of India, those documents would include voter Id, pan card, driving
licence, birth certificates, passports and everything. And there has
been an ancient and long lasting system that has been continuing that
the identity cards recognise the gender of the persons and it counts to
be one of the most important human rights of the citizens 3. Therefore
similarly the trans genders should also have a right to obtain all these
documents without any fail in order to have its own identification. For
the first time in the antiquity, in the year the total count of the trans
genders has arrived to a number of 490,000 separately 4. So the main
object behind writing this paper is that to analysis the discrimination
that is faced by the trans people and the deprivation of their human
rights. In India they are often denied education, employment and
pensions as a security in the old age times. This is so because they
are always reminded that they belong to an abnormal range of the
society and as a result they are also deprived from exercising their
education, health care and safety. This discrimination starts from
the home of these trans genders itself as because the families cannot
accept their child as to be of such a gender5. Also in all kind of public
transportations and roads they are looked down by the society that
would include the buses, airports, restaurants, hotels etc . In all
these places also they are harassed and disrespected. They are also
prevented and refrained from taking participation in the cultural and
political issues in the society with an image that are meant to be only
ignored by the society and deserve nothing in return from the society.
Offences like rape and sexual violence has also been reported to be
a lot against these trans people in the country. This group of people
are very used to the lifestyle of physical abuse in their childhood and
assault that also sexually. The feeling of exclusion from the society is
strongly felt and handled by the trans people in the society in all the
sectors. Despite of a good and a high literacy rate as comparable with
others, the trans people in the society are harassed a lot and they can
avail no reservations for themselves in education as a result they are
unable to access higher education because no importance is paid to
them ad no facilities are provided to them while admission. Basically
they are always ignored, physically attacked and verbally abused. The
issues faced by them is not only restricted to this but also they face
harassment from their childhood itself. Many trans people in their
childhood are dropped out of the school or educational institutions
for the reason that they are teased and insulted. They therefore keep
struggling for jobs, they struggle for getting themselves a house and
3 Holning Lau, Gender Recognition as a Human Right
4 file:///C:/Users/HP/Downloads/18147-Article%20Text-61226-1-10-20180118.pdf
5 Journal on Associated Asia Research Foundation (AARF)
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also have limited employment opportunities as because only males or
females are preferred in the corporate sectors. Employers even deny
the trans people with most of their skills and quality just because of the
fact that they are biologically of not normal condition or do not possess
normal biological features as others. Therefore mostly the young
population of the country faces a lot of harassment and insults that
result in the increasing amount of suicides or tendencies giving rise
to depression among them6. Therefore these all problems encourages
many issues among the trans people relating to mental problems such
as stigma of being an abnormal in the society, stress related to health
such as AIDS or HIV. Thus individuals also should be provided the
right to identify the persons who belong outside the twofold genders in
the society. Trans genders therefore should have the right to identify
themselves as a member of the community like others. Therefore this
paper would deal with the issues and the ways in which the trans
individuals are deprived from their human rights. And then it will deal
with the remedies and the legal framework that must be recognised by
the legal institutions.
1. ISSUES AND CHALLENGES FACED BY THE TRANS PEOPLE(i)

Sexual discrimination – As we all know that most of the trans
genders are not protected by their state due to the absence of
their identification or gender expression. As a result they face
discrimination in every feature of their daily lives. In reality they
face a lot of discrimination in their carrier while they go to seek
for employment, for housing facility or while availing legal or
educational services and even they are out rooted from their
families. There are certain trans genders those have additional
and exceptional identities of themselves and such identities
subject them to various discriminations on the grounds of
race, ethnic or religious backgrounds. Now this special identity
would include trans genders with physical disabilities7. Thus
high level of harassment and discrimination would leave a great
effect on the trams genders thereby leaving too much of stress
and forcing them psychologically to commit suicide or go for
any other option in order to finish off their lives. Too much of
harassment would force them to think that why they are illtreated and why there is always biasness by the society towards
them.

(ii) Mental disorders- Since trans genders experience a wide amount
of discrimination both at home and outside, therefore they
6
7

“India recognises Transgender people as third gender”. The Guardian, Retrieved 15
April 2014.
/PAPER1IRJHRSSOCT2018.pdf
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suffer a lot of mental stress and mental disorders n themselves8.
This in return destroys their personality and creates a kind of
an imbalance in their life. This imbalance is caused due to the
continuous conflict between their body and mind. If one way
they can be happy with their body the other way they are not
satisfied with their mind. As a result again they easily fall in love
and infatuation towards other in order to make themselves feel
good in their life. And if lastly nothing can be sorted out then
they get indulged in sex work. This finally leads to mental and
emotional distress and causes mental disorder. The important
difficult thing for the trans genders is to find reasonable ways
to live their life in a better way such as counselling, going for
hormone therapies and few of the trans people also opt for
medical treatment by opting for surgery and converting their
gender completely. And other factors that result in their mental
distress is the ignorance that is direct as well as indirect by the
society. All these negative aspects guide the trans genders to be
a patient of mental distress, depression and anxiety.
(iii) Violence and abuse- All these issues are inter connected. It is
very obvious that the trans genders are subjected to violence
and discrimination to a great extent both in the public and
the private sector. Therefore there are many types of violence.
Violence can be categorised into vulgar slanders, physical and
sexual violence, insulting comments that leads to discrimination
of the trans people. This has been a very common experience by
the trans genders. The concept of sexual violence has been a very
common issue among the trans genders. Studies have shown
that in the work places also they are faced tremendously sexual
and physical assault as well as psychological harassment and
discrimination to a greater extent by the people in the society 9.
To be more precise they face more insulting comments then
physical or mental distress.
(iv) Boycott from the society- This means that the trans people
are excluded and barred from participating in the economic,
social, political and any other cultural activities. They are
prevented from participating whereas other sections of the
genders are permitted to participate in the same level. Exclusion
from society refers to the fact when a particular section of the
society is looked down upon on the basis of ethics, religion,
caste or gender. Therefore the trans people are vulnerable to

8
9

https://www.apa.org/pubs/index
“Supreme Court recognizes transgenders as third Gender”, Times of India .15 April
2014.
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discrimination in the educational sector of the society 10. Sexual
assaults and gang rape of a trans gender student by the other
fellow student is considered to be very common factor in the
educational arena and it is a very common phenomenon in
country like India11. The trans section of the society have their
own set of cultural programmes and have their own set of art
of dancing and some trans people even accept their this art of
culture as only mean of earning their livelihood for survival.
Though in India education Is considered to be one of the most
important right of trans gender like any other citizen but the
respective educational institutes have failed to provide safety
and encouraging learning to the trans people and have also
failed to provide an educational environment to the trans people
so that they can continue their studies without any hesitation
and without any hurdles, bullies and discernment based on
their gender issues.
(v) Health issues- This right to health is considered to be a very
basic right but unfortunately the trams section of the society
are the most suffered victims at present. They are refused
treatment in any renowned medical institutes as a result this
puts a great effect in the health of the third genders. They are
deprived of health care due to the stigma among the society that
they don’t deserve anything better for themselves. The World
Health Organisation defined ‘health’ as a “state of complete
physical, mental and social well-being and not merely the
absence of disease or infirmity”. Therefore the barriers of the
society they end up having a negative impact on their health.
Therefore they require that the health care system towards
them should have some sympathy towards them and must pay
heed to their health system. According to a study, it has been
reported that almost fifty per cent of the trans genders in the
country of United Kingdom have reported that that almost all
the doctors did not know the type of medical treatment that had
to be provided to the trans genders in the society. Therefore
lack of guidelines and proper training to the medical officers
result in this ignorance of treatment to the trans genders. Thus
the trans genders face discrimination as soon as they enter the
hospitals by way of verbal harassments and bad comments on
their face along with humiliation of their family members for
the purpose of accompanying them to the hospital for treating
them. Therefore lack of identification and recognition in the
10 http://www.khabar.com/magazine/features/unveiling_hijras.aspx
11 M. Michelraj, Historical Evolution of Transgender Community in India, the Research
Publication, ISSN: 2249-6319 Vol. 4 No. 1.
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society puts an impact on their health and it is known globally
that the trans people have high rates of suicidal reports and
suicidal attempts are seen to be the lowest among the young
trans people those are age grouped between sixteen to twenty.
The suicidal tendency tends to increase with the growing age if
the trans people.
(vi) Economic distress- This factor also refers to the participation
of the trans people in the economic activities of the society
like to participate in the labour market and their capacity to
purchase and sell goods by way of increasing their income. The
Universal Declaration of Human Rights avows about the rights
those are conferred to the individuals in our country to opt for
a job of their own choice and to receive the equal payment for
their services those are rendered to the society by them without
any discrimination on the basis of gender.12 But despite of all
these the trans section of the society fail to avail these rights
for themselves and as a result they are denied these rights to
enjoy and shift towards the low employment and earning scales.
Thus they are always the victim of harassment, discernment
and inequality and especially during the emergencies they are
always looked down by the persons in their documents and in
return these third genders become a target for ignorance and
less attention.
(vii) Human Trafficking- Lastly but not the least the issue and
rather the challenge that is faced by these third genders are that
they become the victims of the human trafficking in country
like India. Having such geographical boundaries makes it easier
and prone to subject them to human trafficking. Since they are
considered to be the most neglected section of the society by the
other people of the country they are trafficked easily in return of
few consideration amounts.
2. DIFFERENT CANOPIES OF TRANS GENDERSThe trans genders have come through the long way and the journey
has been very tough going and a sad one. But there are different
dimensions of these trans people. There are minimum four kind of
human rights that derives the trans genders from their recognition in
the society. Those rights are right to self-determination, right to their
privacy, right to health and right to self -integrity. Therefore we will
now look into the different canopies of the rights of the trans people
and will discuss the struggle that they have come through this long-

12 https://www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/eng.pdf
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2.1 CONSTITUTIONAL PROVSIONS:
We all know that India is a country with well-established and well
framed laws for regulating the country. And it also has an outline and
a framework of Fundamental Rights that has been entrenched in the
Indian Constitution. From the standpoint of the trans genders, there
have been two genders and they are subjected to the enjoyment of the
Fundamental Rights and just like those two genders, the trans people
must also be permitted to enjoy the fundamental rights, especially the
four provisions i.e Article 14 which guarantees right to equality and
equal protection of law to all the citizens of India, Article 15 which
states that the state shall not discriminate against any individual on
the ground of sex, religion, caste or place of birth, Article 19 which
provides that all citizens shall have right to freedom of speech and
expression, Right to freedom to settle in any part or territory of India
and right to freedom to carry out their occupation, profession, trade
or any business of their own choice and Article 21 that guarantees
right to life and personal liberty to all the citizens. Therefore this issue
has been considered to be one of the most ignorant issues towards
the trans people as because they are physically and mentally abused
by the society. So like other genders they must be also subjected
to the enjoyment of the fundamental rights and there must be no
discrimination in that13.
2.2 THE TWELFTH FIVE YEAR PLAN – (2012-2017):
This five year plan was planned mainly for the empowerment of the
third gender through providing them with the facility of the housing,
facility of service and health car. These facilities would also include
development of skills and assistance in the field of finance. Therefore in
addition to this the government in its five year plan also included that
there must be inclusion of different columns separately in the sectors
of government as well as non-government records for the purpose of
the third genders. Therefore these all initiatives will encourage and
take forward the community of the trans genders in the society 14. At
present The Ministry of Social Justice and Empowerment and Ministry
of Statistics and Programme Implementation have started to take steps
those are necessary for creating and providing the trans people a better
way of living style and improving their standard in the society to survive
with respect.
2.3 LEGAL PROVISIONS- In order to include the trans section of the
society both socially as well as economically within the society, there
has been a particular procedure followed by legal means in the State,
National and the Supreme level.
13 “Hijras/Transgender women in India:HIV, human rights and social exclusion” TG
Issue Brief, UNDP, VC. Dec. 2010
14 https://www.clearias.com/12th-five-year-plan-2012-17-targets/
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(a) State Level- The State of Tamil Nadu and Karnataka have made
efforts and implemented policies in order to include the policies
for the progress and development of the trans people of the
society. According to the recommendation of C.S. Dwarkanath
Backward Commission of 2010, the group of the trans people
must be included in the backward class category of the society in
order to enjoy the resources and the benefits of the government.
Recently there was an appointment done by the Tamil Nadu
Government, a trans gender police officer was appointed by
the Government in order to ensure the upliftment of the trans
society. In Tamil Nadu, there has been a continuous effort by the
people of the trans community that includes leaders, protestors
and campaigners and a board has also been formed by them
in order to protect the rights of the trans genders and provide
them housing facilities and all.15
(b) National Level- The report by the Peoples Union for Civil
Liberties states that civil rights under law such as the right to
get a passport, ration card, make a will, inherit property and
adopting children must be available to all regardless of change
in their gender16.
2.4 SUPREME COURT JUDGEMENT- The Apex court has directed the
State and the Central Government in order to grant legal recognition to
the gender identity whether it is a male or a female or a trans person.
And other then this they are also directed to provide identification to
the trans genders along with wellbeing of the social and economic class
of the society.
2.5 TRANSGENDER PERSONS BILL, 2014- This Bill for the trans
people was introduced in the Lok Sabha after being passed by the
Rajya Sabha. This Bill was passed only keeping in mind the benefits
of the trans genders and it includes their rights and benefits, legal
and financial helps, development in the field of skill and education,
and also deals with preventing exploitation, ferocity and mishandling
of trans genders17.
3. CASE LAWS
(i)

In the case of Jayalakshmi v. State of Tamil Nadu 18, one
trans gender was arrested for committing theft and the charge
was thereby imposed by the police on the trans gender. And
the trans gender was sexually assaulted by the police and

15 International Research Journal of Human Resources and Social Sciences (IRJHRSS)
16 /PROBLEMS_OF_TRANSGENDER_IN_INDIA_A_STUDY%20(1).pdf
17 Asia Pacific Journal of Research ; “Preliminary problems faced in educating the third
gender community”, Vol: I. Issue XXVII, May 2015, Pp. 20-24
18 (1999) 1 SCC 417
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this resulted in protest by the trans person himself for such
an harassment. It was therefore held by the Supreme Court
that in this colonist era the entire community of trans genders
is subjected to maximum harassment and mental as well as
physical abuse by the society.
(ii) In the case of National Legal Services Authority v. Union of
India19 , the Supreme Court held that the fundamental rights
enshrined under the Constitutional law of India will be equally
valid and pertinent to the trans community of the society.
The Supreme Court further gave them a right to recognise by
themselves their rights as a trans gender20. This judgement is
a big step towards the well-being of the country and for their
development in order to bring into effect the right to equality
guaranteed to all the citizens in India. And moreover the trans
community has been always considered to be socially backward
class and therefore the Court stated that the trans genders must
be granted all reservations in the admission to any educational
institutes and corporate sectors for job21.
(iii) In the case of Suresh Kumar Koushal & Anr vs Naz
Foundation & Ors22, the Supreme Court has dispensed with
the issues of gender in two ways i.e Article 14 and Article 21
of the Constitution of India. The Supreme Court stated that
all the citizens of India should be given the advantage of the
fundamental rights on equal basis and discrimination merely
on the basis of sexual orientation is deeply belligerent and is
not at all acceptable in our country. This case has therefore
has taken a positive step towards the LGBT community in the
society.
3.1 PERSONAL VIEWS OF FEW TRANS PEOPLE(i)

A trans gender named Laxmi Narayan Tripathy has experienced
her suffering while she grew up as a child. Her statements
were that she constantly felt to be different from the rest of
her school mates as she was born as a boy but had feminine
characteristics. She faced recurrent harassment and sexual
harassment by both the family members and the outsiders. And
only for this reason she felt to be remote from the rest of the
members in the society and had no one to talk and express her

19 (2014) 5 SCC 438
20 K.S. Radhakrishnan, J. In the supreme court of India Civil original jurisdiction Writ
petition (civil) No.400 of 2012 National legal services authority, j u d g m e n t 2013.
21 Labonte, Ronald N.;Hadi, Abdullahel; Kauffmann ,Xaviere;Canadian Electronic
Library (Firm)- Indicators of social exclusion and inclusion: a critical and comparative
analysis of the literature population Health Improvement Research Network,2012.
22 Civil Appeal No.10979 Of 2013
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inner feelings. She further stated that she was constantly given
a stigma of being a ‘chakka’ and ‘hijra’.
(ii) Similarly one more trans gender has a similar statement to
make. His name is Siddharth Narain, who stated that when
he was in tenth standard he realised the only option left out
for him was joining the trans community in the society. It was
after that then his family members discovered that he used to
mingle around with the hijras in the city where he lived. And
after discovering this fact it was then that he was badly beaten
up his family members and his mother.
(iii) A transgender aged about twenty two, has expressed her feelings
that they are subjected to many health and care issues in the
society.
4. SUGGESTIONS TO PROVIDE PROTECTION TO THE THIRD
GENDERSAs we have studied all through, it is clearly evident that there is an
urgent need for providing better protection and safeguard the position
of the third genders in the society in a country like India. These reforms
are necessary to make sure that the trans people are able to live their
life in a more happier way and in a free manner.
1. Programmes must be adopted by the Government both at the
Centre and the State level in order to include the trans people
in the society and ensure their all enjoyment and freedom to
exercise their fundamental rights in the country. Though policies
have been introduced and taken up by the government but
those policies have been poorly implemented. Therefore proper
steps should be taken so that there is complete enforcement of
those rights by the government.
2. Secondly there should be a focus towards the approach in order
to provide defence to the trans genders.
3. There should be steps taken to enforce the legal provisions so
that there is proper implementation of the legal provisions as
have been enshrined in the Indian judiciary and not merely be
included for the purpose of just being inserted in the books
theoretically.
4. Strict actions must be taken against those people who tend to
cause violence against the trans genders. Steps should be taken
by the legal force against the people who sexually and mentally
harras and abuse the trans genders. Therefore, they should not
be merely left out thinking the opposite way that trans genders
deserve no respect in the society.
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5.

Even strict actions should be taken against the guardians and
the parents who do not accept the trans genders children in
their family. They should be made to learn that being born as
trans gender is not a crime as it is totally in the hands of the
nature and no one should be blamed for that.

6.

Soon the provisions for free legal aid should be introduced in
order to provide protection and knowledge to the trans genders
so that the third gender group should no more be ignorant about
their right and the right to enjoy them.

7. Even the schools and the colleges should take part in order to
take an initiative toward putting forward its support and care
towards the third gender in the society by imparting education
and values to them.
8. Helplines must be introduced for this section so that whenever
they face any challenge in the society they always get a helping
hand for the same.
9. Separate care and an initiative should be taken towards the
introduction of better health care and hygiene system so that
the health of the trans people are not ignored and they get
enough opportunity to take care of their health and their life.
CONCLUSION:
Therefore at last we can conclude that trans genders are highly
prone to harassment, biasness in the society and violence by the people
in different areas of the country that includes their employment life,
educational life, stigma of being ignorant for their sexual identification
and for being not included in the public services sector. Therefore
these factors are highly related to the sexual identification in the
society and their traditional standards. The trans people are subjected
to low income scale and low skills thereby leading to poverty and low
living standard. Therefore the battle for their survival in the society
continues and the reason for their exclusion form the society includes
violence from their own partner as well as from outside. Despite of
introduction of all the legal provisions there is no particular forum for
reprisal of the grievances of trans genders. Trans genders belong to the
LGBT group which stands for Gay, Lesbian, Bisexual and Transgender.
Thus being a transgender is merely a biological change which tends to
make people behave in different manner. Due to this biological change
they are ignored in the society which is not at all a justified behaviour
towards them. Therefore despite of all the legal provisions proper
implementation is lacking behind in enforcing them for including them
in the society with due respect.
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Women Trafficking
*Bhavini Sharma
Introduction:
‘Trafficking of women is a criminal phenomenon that violates basic
human rights, and totally destroying victim’s lives’. It has become
a serious issue in recent times. Today many women especially from
weaker backgrounds are becoming more vulnerable to trafficking.
When a women is trafficked her right to life, right to speech, right to
practice any profession and many times right to education is violated
.This brings us to a stage when we can state that women are not safe
when their rights are violated. In our different walks of life a woman
plays an important role and thus it becomes our duty to secure her,
safeguard her and protect her from all evils existing in the society .
Women are trafficked for various reasons because they are an easy
target for traffickers and are in high demand. They are used as sex
slave , bonded labor , forced bride in the areas where sex ratio is
very less. Trafficking is also an international crime as it violates the
fundamental rights provided by the UN. The business of trafficking is
flourishing because of this very reason that it generates a great profit
and its really hard to catch the traffickers. This is because of the chain
of people who work in and off border. Women are being threatened ,
trafficked and transported to various places by those people.
1

What makes women vulnerable to trafficking ?.
It is a general assumption that people make about women being
vulnerable to trafficking is that women are innocent or too emotional
to get caught in this trap. But in reality there are lot many factors that
influence this.
Firstly we talk about the political stability in a country. Lot of
countries in todays world are going through the phase of internal wars
and disturbances because of which lot of people have to migrate and
settle down as a refugee in other countries. But in between we forget
about the women migrants who are caught on their ways and later
transported to other countries for various illegal purposes.
In this context there are Internally displaced women or IDP’s. The
UN guiding principles normatively defines IDP as persons who have
been internally displaced by force or obliged to flee from home or place
of habitual residence in order to avoid the disturbances.

*
1

School Of Law , Christ University.
https://www.wikigender.org/wiki/trafficking-of-women/
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Another reason is common yet significant, is the gender inequality.
Gender inequality creates disparity among men and women. Women
are given less opportunities then men , they are not treated equally
and treated badly. The patriarchy has created such a rigid system that
women cannot come above men in any ways.
Mental health also has a role to play. 2‘People with mental health
issues face a variety of challenges including isolation, diminished
capacity to consent or offer informed consent, and limited ability to
assess risk and detect ill-intentions. Traffickers are skilled in detecting
these vulnerabilities and manipulating them to their advantage’. Mental
health is a less discussed issue in India but yet has lot of relevance
when it comes to women trafficking.
Women are not given importance that they deserve in the society.
Because of lack of education and awareness, women fall an easy prey
to trafficking. Lot of times women are not even aware about why they
are in this situation and how they can escape. There are a lot of social
and economic theories to trafficking. Many times women are given
the lure of the things they want. For example they are being lured by
money, fame or better facilities by the traffickers that makes them get
trapped in the web of the traffickers.
Prostitution and Slave trade.
Prostitution and slavery remain the major reasons for women being
trafficked. Today the form of slavery we see is the modern world slavery
but its end goal remains the same, exploitation of people. Slavery in
general sense means making the person work against their will. This
was a very common practice during the colonial period but now it has
taken the face of trafficking . Even after lot of efforts by international
organizations, women are still getting caught in the circle of slavery.
Bonded labor is also the part of modern slavery. Generally when a
person is made to work in inhumane situation and deprived of all
the rights that a person is entitled to, is said to be the bonded labor.
This practice has been increasing in India epically in the household
industries. Women are seen as an easy target mainlythose who are being
abandoned by their familiesor from the weaker economic background
and then they are threatened about consequences of running away
, that’s why they never escape because of the fear of something bad
happening to them despite of the fact that something worse is already
happening to them.
Prostitute, a word that is termed as abusive , so imagine how would
a prostitute be treated. Prostitution has been always considered a sinful
profession that a women could do, but the question here arises is that
2

https://www2.gov.bc.ca/gov/content/justice/criminal-justice/victims-of-crime/
human-trafficking/human-trafficking-training/module-1/vulnerabilities
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why would a women go into a profession that would bring her nothing
but pain and remorse?. No women would choose to do this until she is
forced into this which is possibly the major reason why women enter
this profession. Women are trafficked from one place and sold to other
place as a sex slave where they are forced to sleep with other men ,
without her consent or we can say she is raped and abused. When a
woman is pushed into prostitution, she no longer remains a human,
she loses her individuality and becomes the puppet of someone’s hand.
Prostitution makes women vulnerable to sexually transmitted diseases
(STD) and other health issues which makes their survival difficult and
reduces their survival rate.
Role of Culture, Customs and Society.
Culture, Customs and Society are the major constituents of an
civilization. They make up an individuals personality , help them in
shaping their views but most importantly help them to be an individual.
Culture is very subjective, it cannot be fixed or cannot go properly
according to the norms and conditions. Lot of times the things that build
become the reason for its destruction. Same case can be seen in women
trafficking, where culture makes a women vulnerable to trafficking. In
many societies women are treated as a tool for physical pleasure or
for bearing children and when the mission is accomplished, they are
left abandoned. In societies where women are treated inferior are the
societies where women are mostly unsafe and subject to trafficking.
It depends on the ideology that a culture belongs to. Trafficking
becomes easy where people are conservative and woman is kept below
a man. Conservative societies do not promote awareness and education
for women instead women are asked to stay at home and work in
household. In such cultures , the birth of a girl child is considered as
a sin and generally are being killed in fetus. Caste systems since ages
have also become one of the major reasons. This hierarchy of caste
systems has created a long gap between women of upper class and
lower class.
Caste system has created a big problem even in creating alliances.
People who have tried to go against this are considered outcaste and
such are not welcomed in society. The issue arises with their children
especially when it is a girl child. Such girls become vulnerable to
trafficking in later.
Customs are considered to be a sacred part of our lives. Even many
laws are made in reference to customs (Hindu Marriage act). Lot of
societies abide by these customs and follow them religiously. For these
societies their customs are the rocks to their civilization , hard to
break. Customs like girl marriage are very common. Even though girls
below the age of 18 are not allowed to get married, still this practice is
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common in rural areas.Became of early marriage the cases of teenage
pregnancy also increase which creates problem during delivery , risking
the girls health. In many families where there are more than 1 or 2 girl
child, the next one is sold either as labor or slave. There are customs
like devdasi where a woman is given to the temple and told that now
she is the property of god. This gives an excuse to temple authorities
to abuse the girls and push them into prostitution.
There have international approaches being developed, but
development of these approaches to the gender violence is complicated
by the importance given to culture. Gender violence is inextricably
linked to culturally rooted systems of kinship and marriage.
In the traditional families the opinions of the girls are not entertained
because of which they take large steps like running away from home
or going away with someone who probably must have lured her with
more opportunities. But in the end they are left with nothing and are
abandoned. In such cases women accept what they are made to do
even if its illegal or even if includes risking their life. Such cases are few
but they need attention.
Surrogacy and Organ trade.
Surrogacy has been increasingly becoming the reasons for
trafficking. Lot of women are getting into this trap and risking their
lives. 3‘’The Supreme Court of India, In Baby Manji Yamada versus
Union of India &Anr. [2008] INSC 1656, popularly known as Manji
Case, declared that Commercial Surrogacy is legal in India. As we
know that, India is a developing country and here, most of the peoples
are very poor and illiterate. Recently, human trafficking was increase
with an uncontrollable rate in the entire world. In addition, making
Commercialization of Surrogacy legal had already give birth to a new
form of trafficking. Where, illiterate women from poor section is trafficked
to run the reproductive industry of the Surrogacy’’. It has been noted
that women who are being used as surrogate are not being looked up
properly and are forced to do this. Lot of women do this because of lack
of money. India is one of the emerging countries in terms of surrogacy
as ‘surrogacy tourism’ is increasing . This is only because of the law
system being weak in India and no proper implantation or protection
of such women. Many traffickers make this a racket and extract a
lot of money out of this. According to Forbes, Surrogate parenthood
for money is a form of human trafficking. 4‘’The “Infertility Industry”
is a growing multi-billion dollar industry. Surrogacy and the selling
of human eggs and sperm generate huge profits. One commissioned
3
4

Chatterjee, Pyali. (2014). Human Trafficking and Commercialization of Surrogacy in
India. European Researcher. Vol. 8 5. pp. 1835 - 1842. 10.13187/er.2014.85.1835.
http://reproductivetrafficking.org/
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pregnancy can generate as much as $300,000.If we believe that
human beings should not be for sale and should not be trafficked or
manufactured like products, and if we believe that women deserve
better than to be treated as mere baby machines, then we must oppose
third-party reproduction, surrogacy in particular’’.
Organ trading has been a common practice that has been happening
throughout the world. Kidney selling is one the major one. The reasons
why kidney is sold is because if we remove one kidney, still the person
can survive. There have been cases where women were kidnapped for
the organs epically from the hospitals. In India it is illegal to sale and
trade of organs , they can only be donated. They proper procedure is
established by the medical practitioners on how an organ removal has
to be done but when a women is trafficked and undergoes this process
, there is no proper process which is risky for her health. Many women
who suffer from poverty are sold off to this industry and many of them
are forced to donate organs.
‘’Organ donation is affected by legal, cultural, religious, and racial
factors, as well as by health considerations. Although organs in and
of themselves are gender neutral and can be exchanged between the
sexes, women account for up to two thirds of all organ conations. There
are no clear reasons why women are more willing to undergo the risks
of surgery than are men, nor is this gender disparity mirrored in the
demand for donated organs. More men, than women are recipients,
and women are less likely to complete the necessary steps to receive
donated organs’’.
5

In some cases the women who are widowed or cannot bear child
are sold off. Also many times the reproductive organs of a woman are
traded off to obtain money. Although lot of steps are being taken to
protect women but still we can see women facing lot of problems and
are still unsafe.
Online Trafficking.
This can termed as the new technique by the traffickers to trap
young girls. With Increase in social media users , the traffickers have
shifted their route towards internet which is making internet an unsafe
space for women. The traffickers keep a strict eye on the users interface
and activities on social media that makes it easy for them to extract
information about the woman. The traffickers either abduct the victim
or best way , call them by giving them incentives. Lot of young girls are
motivated by the modelling career which gives an excuse for traffickers
to get these girls. Many groups are created on social sites for women
5

Judieth L Steinman(2006) . Gender disparity in Organ donation, Vol 3,Issue 4, pg
246.
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who are into substance abuse that makes it easy for traffickers to
recognize their weaknesses and trap them .There are times when the
account is being hacked or fake profiles are bring used to call victims.
Many porn sites also help in promoting trafficking that is why lot of sex
slaved women are found through this way. It has become dire need
of the time to control our privacy settings are work towards making
internet a safer place for all.
The process of grooming plays an important part. This process is
known to be popular in female child trafficking. In this process , the
child aged 11-15 is found on social sites and kept eye on her activity.
Then the trafficker befriends her and gains trust , soon the victim is
asked to send nudes or videos with the trust that everything would be
between the two but in reality, the video is sent to large no of people in
the trafficking circle. In some cases the girl is blackmailed and then
asked to continue this process.
Solutions to back problem of trafficking.
Programmers to address trafficking of girls and women are already
in progress. But we should work more on ground reality, major one
being social and cultural background. We should firstly look towards
awareness and education of the girls so that they could live their life
independently. This can also come through educational institutions
giving strong values to not only to girls , but also to boys that how
women should be treated.6‘’ More than 200,000 Indian children are
trafficked each year and forced into domestic servitude or labor in
brick kilns or embroidery factories. But while government-sponsored
Anti-Trafficking Units, which are supposed to investigate human
trafficking cases, continue to be established and more prosecutions
are occurring, the laws are not widely enforced. Part of the problem is
that it’s hard to say if one universal trafficking law can work and be
enforced for a country as large and regionally diverse as India. At the
same time, factors like corruption and lack of training and resources
make it difficult to ensure that programs are effective’’.
The state should play an active role in this. The Trafficking laws
should be made strict and more practical. The government should
make policies that help to curb down the trafficking and promote anti
trafficking . Media can be used for the large scale awareness programs
The true solution is to provide enough food, clean water, and
education in rural areas. Public service announcements with cultural
sensitivities in mind should be directed towards at-risk groups and
others who can spot what is happening. There can be other things that
can be done which are-:
6

https://www.themuse.com/advice/whats-being-done-to-stop-human-trafficking
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Outreach workers should attempt to warn families of the fate of
their female job seekers who are recruited by unscrupulous predators.
providing training and jobs, through both government programs,
NGOs and in supporting United Nations initiatives in stopping this
exploitation in India, and other countries with a problem that will
eventually filter out into the general population.
Clients of forced sex workers, some of which were trafficked as
children, should take a look at their part in perpetuating slavery.
Rehabilitation of trafficked women and girls.
Rehabilitation becomes a significant part of the process to combat
trafficking so that the woman can forget her past and live a happy
life after that. We need to focus on programs that would help these
women to get back to their normal lives and fit into society. We need to
focus firstly on the psychological aspects because these women have
suffered a lot, their state of mind is really down that we can count as
depressed . These women should be given positive reinforcement to
come up because they have seen things that could have impacted their
minds in a really negative manner.
The govt. should start skill development and employment generation
programme for the women so that she could be self sufficient and work
towards betterment for herself.
Councilors should be employed to help these women forget all the
tragic moments that happened to them . They should not counsel
women but also friends and family to help them co-operate with the
victim. The victim should be motivated to share their stories with
people around them and make people aware. The victims should be
provided with monetary help.
Society should also play an important role when it comes to
rehabilitationof these women . People should help the victim to come
out and flourish . These women should be given job opportunities and
made self independent . They should be given security so that they do
not face any future threat.
If we look at overall aspects , women should be made safer at all
public and private places.
Conclusion:
Trafficking is the second largest committed crime after drug dealing.
This issue needs to be highlighted especially when it comes to women
and children. There has to be commendable action to be taken when it
comes to these kind of crimes against women. What we saw was that
there is not only one reason but so many reasons that are so rigid that
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few people cannot fight against this. We have to unite for this, we have
to work together so that every girl born from now on earth can live
freely and stay independent.
For this to end we need to end patriarchy and work towards gender
equality. We need to look women as equals not inferiors. We need to
improve our culture and give more respect to women. But before talking
about society we should start this from our homes.
We must not only protect but also look towards women who are
rescued from trafficking. The government and NGO’s should work more
towards rehabilitation of these women. They should be helped socially
and economically to survive in a better way.
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Still Waiting for Justice:
It’s about Women and Legal System of
India
*Bulbul Chatterjee
“There is no chance of the welfare of the
World unless the condition of women is improved.”
“It is not possible for a bird to fly on one wing.”
- SWAMI VIVEKANANDA
Introduction
Thousands of years ago, Indian women were placed at higher strata
of society. Gargi, Maitreyi, and other women of Vedic lore illustrate
the high position Indian women enjoyed in ancient times. In India,
from ancient times, women were symbolizes by divine and power And,
God as confluence of man and woman (Ardhanareeswara) symbolized
gender harmony.
But unfortunately, contemporary not only Indian women but others
also continue to face discrimination and other social challenges and are
often victims of abuse and violent crimes. Manifestations of violence
include physical aggression, such as blows of varying intensity, burns,
attempted hanging, sexual abuse and rape, humiliation, coercion,
blackmail, economic or emotional threats, and control over speech,
actions, and freedom also. In extreme, death is the result.
WOMAN SAFETY SCENARIO IN INDIA
Woman, who brings us to life, women sacrifices her life for her
family but the question is, what are we doing to that woman? Is she
Safe in India? Your answer will be certainly not.
According to a global poll conducted1, India is the “fourth most
dangerous country” in the world for women and the worst country for
women among the G20 countries.
Another report by NCRB,2 that has been tabulated below, shows
that the crime against women is a very frequent and poses a serious
concern.
*
1
2

LL.M. in Criminal Law
https://globescan.com/sharp-drop-in-world-views-of-us-uk-global-poll/
http://ncrb.gov.in/ NATIONAL CRIMINAL RECORD BEREAU
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Time Period offense-:
Every 3 Minutes

Crime against women

Every 9 Minutes

by husband or relative Cruelty

Every 29 Minutes

Woman gets raped

Every 77 Minutes

Dowry death

Further these statistics exclude many cases that were not registered
with the police due to the social stigma attached to rape and molestation
cases. Thus, the actual cases are much higher.

Factors Affecting and Aggravating Woman Safety
Socio-cultural-economic Factors
Patriarchy -: why such crimes continue to occur is our mindset.
Psychologists say that male dominion society allows men to commit
violence against women. “It occurs when a man shows that a woman is
inferior to him.”. It is anti-feminism, with the man forcing the woman
into submission.” With totally different processes of socialization
that men and women undergo, men take up stereotyped gender roles
of domination and control, whereas women take up that of submission,
dependence and respect for authority. This reason relates to society’s
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construction of female sexuality and its role in social hierarchy. A
female descendant grows up with a relentless sense of being weak
and in want of protection, whether physical, social or economic. This
helplessness has led to her exploitation at every stage of life.
EXCEPTION -: Kerala, which does so well on the conventional
measures of human development, follow matrilineal society, 88%
women literacy rate, still face a fairly high level of domestic violence
against women. Total violence–physical plus sexual– is just over 17%.
1. Male domination-: With different processes of socialization
that men and women undergo, men take up stereotyped gender
roles of domination and control, whereas women take up that of
submission, Dependence and respect for authority.
2. Economic dependence of women over men has led to male
domination over female.
3.

Many activists blame the rising incidents of sexual harassment
against women on the influence of “Western culture”.

4. With the ushering in of economic liberalization Indian cities have
witnessed a continual recasting of spaces to keep pace with the
burgeoning urbanization.
The present state of affairs is specified whereas on the one hand the
cities give ample opportunities for each ladies and men, on the other
the nature of urban development has
Resulted in enlarged exclusion of girls, particularly from the
marginalized sections; it has reinforced the existing structure of
gender-based violence.
Institutional Failures-:
•

Less conviction rate in crimes against women and delay in
delivery of justice.

•

Poor enforcement of laws related to women safety.

•

Poor gender sensitization of law enforcing agencies like police,
judiciary etc.

Lack of safety and worry of crime have specific impacts on ladies
and on their ability to require advantage of their right to be ready to
participate in and move around freely in society. Women’s activities
are often limited as a consequence of insecurity and risk of violence,
inhibiting daily activities such as going to work, their ability to use
certain public spaces, or to go out at night. It also affects their freedom
to be financially independent, and all of this has implications for their
children and families.
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What extremely has to be done is that the ethical overhauling of
the minds of the people by suggests that of education and awareness.
Although, societal attitudes will take time to change, the police as
well as parents and teachers need to draw on the “Broken Windows”
theory of criminology.
According to this theory, small acts of deviance, if ignored, can
escalate into more serious and major crimes. Do not ignore incidents
of eve-teasing or stalking on the grounds that kids are entitled to some
indulgence or of domestic violence as a result of it’s a family matter.
Is Harsh Law Effective In Acting as Deterrence? If Not, What Is
the Way forward?
The December 16 gang rape led to widespread outrage that
forced the Central government to enact tougher anti- rape laws. But,
consecutive question is whether or not such strict law will decrease the
crimes against women?
Criminology after analysis, has established that it is the certainty
of punishment, and not its severity, that deters people from committing
crimes. The effectiveness of laws does not lie in how harsh they are but
in how successfully they are enforced. Thus a harsher anti-rape law
is not an answer, certainty of punishment is.
While crime rates are increasing, the conviction rate is declining. In
1971, the conviction rate of IPC crimes was 62%, but by 2010, it had
declined to 40.7%. In the case of rape, it was as low as 26%. Add to
this the number of litigation pending in court and the fact that it takes
decades to settle them. This scenario has to change if the law is to be
made effective.
ISSUES RELATED TO WOMEN
DOWRY: AN EVIL
It is the money, goods or estate that a woman brings by a marriage.
It is a gift demanded or given for a marriage. In 1961, the Dowry
Prohibition Act, making the dowry demands in wedding arrangements
illegal. Despite these provisions, witness a dowry death every 77
minutes. 3
Issues Concerning Dowry related Crimes

3

•

Section 406 of IPC hardly demarcates boundary between dowry
and Streedhan. This has been misused in demanding dowry.

•

Law commission in 2012 furthermore Justice Malimath
Committee 2003 has advised to amend Sec 498A since its noncompoundable nature kills chance of reformative justice.

http://medind.nic.in/jal/t07/i1/jalt07i1p38.pdf
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•

In India we’ve got no provision for protection of a complainant,
not even under the Prevention of Dowry Act. A woman who has
complained of harassment goes back to the very people against
whom she has complained. What security will she possibly
feel in such a situation, and how can she continue to act on
her complaint? She certainly continues to be victimised often
paying the ultimate price.

•

there are rarely any eye witness who are ready to give evidence
against the murderers as the crime is committed within the four
walls of a home

•

Due to an increasing trend towards consumerism and materialism,
people see dowry as an avenue to fulfil their unfulfilled dreams.

•

for some people, paying dowry at their daughter’s marriage is
an investment for fetching high dowry through their own son’s
marriage.

•

some others, including women discuss on ‘marriage with high
dowry’ with pride. It is a matter of family reputation.

Way Forward To Counter the Menace of Dowry
•

Amend Section 406 and 498A of IPC as suggested by Malimath
Committee.

•

Strict enforcement of laws and sensitization of enforcement
agencies.

•

Attitudinal Change in society that treats women as a commodity.

•

Each one of us can set examples through “Adarsh Marriage”, i.e.,
noble marriage by denying dowry grant in any form- cash or
kind.

•

Development of a community-based strategy of neighbourhood
committees to create pressure on those in society who demand
dowry.

DOMESTIC VIOLENCE
Domestic Violence could be a grave concern for Indian Society. Till
2005, remedies available to a victim of domestic violence in the civil
courts on the ground of divorce and in criminal courts (vide sec498A)
were limited. Remedies were associated with matrimonial proceedings,
and the relationship outside marriage was not recognized. At present,
Domestic violence includes inter-spousal violence, as well as violence
perpetrated by other family members. It includes harassment,
maltreatment, brutality or cruelty and even the threat of assault
intimidation. Till 2005, remedies available to a victim of domestic
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violence in the civil courts on the ground of divorce and in criminal
courts (vide sec498A) were limited. After 2005, it widen the scope
of domestic violence and separate legislation addresses the issues
concerning with complainants
•

44% of offences against women are domestic violence in India.

Issues Concerning Domestic Violence
•

As per survey, uneducated women face more violence than
educated women. Relationship between abusive behaviour and
level of education has been found to be statistically significant.

•

According to survey, findings of Visaria (1999) in older times,
joint family offers protection to women and play a role to deter
the male members of family for using physical force against
women.

•

Some reasons also found for domestic violence was financial
problems of family , frustration , behaviour with in-laws,
misunderstanding between husband and wife, consumption of
liquor , and husbands personality traits.

•

One of the main reasons why domestic violence prevails and
continues is the lack of alternatives among the victims. Women
and children may be economically captivated on abusers. Elderly
people and children may feel too powerless to escape. Language
or cultural barriers could isolate victims from seeking help.

•

Victims generally feel, it is higher to suffer in silence than to be
separated from beloved ones. They keep hoping for improvement,
but it is normally observed that, without help, violence gets
worse.

•

Family members may be unaware of the legal help that is
available from the local agencies. They may also be unaware of
their legal rights.

Way Forward To Counter the Menace of Domestic Violence
•

Strict enforcement of laws and speedy disposal of litigation.

•

Strengthening of Alternate Dispute resolution mechanism like Lok
Adalat etc.

•

Gender sensitization of enforcement agencies.

•

Development of a community-based strategy of neighbourhood
committees (Mohalla Committees) to tackle violence.

•

Economic empowerment of women.

SEXUAL HARASSMENT AT WORK PLACE:
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•

According to a survey conducted by Oxfam India, “at present,
17% of working women in India have experienced sexual
harassment at their workplace,4

•

Out of 10, 2 women were harassed at their workplace daily in
2017, with Uttar Pradesh topping the ‘shame list’.

•

The women panel’s report for the year 2017 says that on an
average, the NCW received 1.7 complaints per day, a Times of
India report said.5

•

Issues relating to implementation of sexual harassment of
women at workplace (prevention, prohibition and redressal)
act,6 2013 has come recently-:

•

Issues in implementation -:

▪

70% of the women do not report sexual harassment by
superiors due to the fear of repercussions.

▪

According to a 2015 research study, the mandatory
provisions under this act for the establishment of Internal
Complaints Committee (ICCs) not yet fulfilled by 36% of
Indian companies and 25% of multinational companies.7

▪

Litigation remains pending in court for long time enhancing
the agony of victims.

Issues Concerning Harassment at Workplace

4
5
6
7

•

In many cases, it has been found that the committees were
set up only when there were serious allegations of sexual
harassment. Many working women point out that, even if there
is an enquiry committee, does anyone really bother to find
out what happens to the victim when the enquiry is going on.
She becomes an object of curiosity, sympathy, disdainful
glances or simply isolated by her colleagues. The work
environment where sexual harassment occurs has hierarchy,
norms, and constraints that profoundly affect the way people
behave in that setting.

•

The situation at home is worse. Instead of sympathizing with
her plight or standing by her, the attitude is one of distrust and
suspicion or often humiliation and shame.

https://www.oxfamindia.org/pressrelease/2093
https://timesofindia.indiatimes.com/city/bengaluru/ncw-2-women-harassed-atworkplace-every-day/articleshow/62101990.cms
http://www.dnaindia.com/india/report-shame-in-india-2-women-harassed-dailyat-workplace-national-commission-for-women-2017-report-2568293
https://www.legalbites.in/sexual-harassment-act-2013/
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•

Certain individuals use their positions of relative power take
undue advantages to engage in sexual interactions. This type
of behaviour clearly constitutes sex discrimination.

•

Male ego problems, sexual perversion, sexual obsession,
widow-hood etc is said to be some of the reasons for their
harassment.

DISCRIMINATION AGAINST WOMEN -:
India has remarkably improved its ranking in the WEFs Global
Gender Gap Index 8 – moving from 108th to 87th position out of 144
countries, within a year. Inter-state co-ordination is necessary to
crack down upon unholy nexus between doctors, quacks and unlawful
ultrasound centres.
CYBERCRIME -: Cyber-crimes against women are increases with
an alarming rate and it may pose as a major threat to the security of
women as a whole.
•

Issues regarding women are not addressed in the IT Act
2000 -The threat to the security of women in general is not
covered fully by this Act. This Act does not mention the typical
cybercrimes like cyber staking, morphing and email spoofing as
offences.

•

Women are also experiencing revenge-porn, the distribution of
non-consensual photography, often involving nudity and sex.

•

Cases of men recording
women are increasing.
platform- social media
whose photographs they

and sharing their raping of girls and
Internet has become a trafficking
is used by traffickers to sell people
share, without their consent.

As per the NCRB data under cybercrimes9, 758 cases of publication
or transmission of obscene, sexually explicit content (under section
67A, 68B and 67C of IT Act) has been registered in 2014.
Steps taken by the Government in Preventing Cybercrimes
against Women

8
9

•

Cyber Crime Cells have been set up each States and Union
Territories for reporting and investigation of Cyber Crime cases.

•

Government has set up cyber forensic training and
investigation labs in the States of Kerala, Assam, Mizoram etc.

•

The Scheme for Universalisation of Women Helpline has been
approved to provide 24 hour emergency and non-emergency
response to all women affected by violence.

https://www.weforum.org/reports/the-global-gender-gap-report-2017
http://ncrb.gov.in/StatPublications/CII/CII2015/chapters/Chapter%2018 15.11.16.pdf
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RECENT LEGAL REFORMS FOR WOMENS-:
MATERNITY BENEFIT (AMENDMENT) ACT, 2017 10-:
•

The act is applicable to all establishments employing 10 or
more persons.

•

Duration of maternity leave: The amended act increases this to
26 weeks.

•

This maternity benefit should not be availed before six weeks
from the date of expected delivery. The amendment changes
this to eight weeks.

•

In case of a woman who has two or more children, the
maternity benefit will continue to be 12 weeks, which cannot
be availed before six weeks from the date of the expected
delivery.

MEDICAL TERMINATION OF PREGNANCY (AMENDMENT) BILL,
2014 -:
In February 2017, the Supreme Court of India declined the plea of
a woman to abort her foetus detected with Down syndrome.11
The whole matter of concern is about a woman’s right to choice
over her body and termination of foetus, which is considered as a life
after a certain period of pregnancy in Medical Termination of Pregnancy
Act 1971.12
Medical Termination of Pregnancy (MTP) (Amendment) Bill 2014
is intended to extend the legal limit for abortion from the present 20
weeks to 24 weeks and will also allow for abortions-on-demand up to
12 weeks.
SURROGACY BILL, 2016-:
The Union cabinet recently has approved the introduction of
a Surrogacy (Regulation) Bill, 2016 that seeks to ban commercial
surrogacy and allow only infertile couples to bear a child using a
surrogate mother.
Provisions of Proposed Bill 13-: Single men and women, heterosexual
couples who choose not to opt for marriage, gay couples, transgender
persons, single parent cannot have baby through surrogacy. Non10 https://labour.gov.in/sites/default/files/The% 20Maternity% 20Benefit%20
%28Amendment%29%20Act%2C2017%20-Clarifications.pdf
11 https://timesofindia.indiatimes.com/india/supreme-court-rejects-plea-to-abortfoetus-with-down-syndrome/articleshow/57389996.cms
12 http://www.thehindu.com/opinion/op-ed/the-right-to-choice/article17395820.ece
13 http://www.prsindia.org/uploads/media/Surrogacy/SCR-%20Surrogacy%20Bill,
%202016.pdf
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resident Indians or People of Indian Origin card-holders will not be
allowed to take recourse to a surrogate mother in India.
Legally wedded Indian couples can have a surrogate child only
after five years of legal marriage and will require a medical certificate
as proof of infertility(Age of couple: 23-50 for females and 26-55 for
males.). Also, they could seek “altruistic” surrogacy, but only through
“close relatives”. The bill makes it mandatory for surrogate mothers
to be married and be a close relative of the couple wanting a child. She
should also have given birth to a healthy child before bearing a baby
for another couple. A woman can only bear one surrogate child.
Violating the law will result into 10 years in jail term or fine of 10
Lakh rupees.
NEED OF IMMEDIATE LEGISLATION OVER THESE ISSUES-:
GENITAL MUTILATION
The SC give response from the Centre and four states on a PIL
seeking ban on female genital cutting (FGM).14 It is commonly called
khatna and practised by Dawoodi bohras, a Muslim sect. The custom
is an issue for female child, when they are passes through six or sevenyear old. Carried out largely by untrained midwives, it involves cutting
off the clitoral hood, in the belief that it will curb a women’s sexual
drive.
FGM is banned in 24 African countries. Many western countries,
including the United Kingdom and the US have also outlawed the
practice. This ritual has both culture as well as religious background
that exist even today also.
Where, Partial or total removal of the external female genitalia by
using a razor of a blade, with or more often with or without the use of
anaesthesia. It is practised in around 27 countries in the sub-Saharan
and North-east Africa and a few Asian countries including India among
the Dagwood Bohras community.
This ritual which is done in the name of controlling a sexual desire
of women is seen as an essential part of brought up their daughters
properly, in a way preparing her for adulthood and marriage. It is done
to refrain the girls from illicit sexual acts.
In December 2012, the UN General Assembly adopted a
unanimous resolution to eliminate this practice.
Provisions in India
•

Section 320 (causing grievous hurt), 323 (punishment for
voluntarily causing hurt), 324 (voluntarily causing hurt by

14 https://www.hindustantimes.com/india-news/sc-seeks-govt-response-to-pleaseeking-ban-on-female-genital-mutilation/story-NpLEnSLmg7wcQHnsboUlQI.html
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dangerous weapons or means), 325 (punishment for voluntarily
causing grievous hurt) of IPC aim to curb such practises.
•

Section 3 & 5(committing penetrative sexual assault on a child),
Section 9 (aggravated sexual assault) and 19 (reporting an
offence) of POSCO ACT also aim to abolish violent acts like FGM.

THE DEVADASI SYSTEM: TEMPLE PROSTITUTION IN INDIA-:
•

Devadasi or Devaradiyar means “servant of God”-: Devdasis
is the issue of child prostitution where 6-15 years old girls
dedicated to the god, and later on , these girls were subject of
sexual exploitation by the male members of society.

•

The Saundatti festival, which is also known as the
Yellamma Devi Fair, happens on many occasions from October
to February, with the girls given in dedication from November
onwards. Parents choose a day that is convenient for them and
that they consider auspicious.

•

Back in 2006, the National Commission for Women had found
between 44,000 and 2, 50,000 Devadasis in India. Most of
them lived in Karnataka, followed by Andhra Pradesh and
Maharashtra.15

WITCH HUNTS: EXPLOITATION OF WOMEN, SUPERSTITION
AND MURDER COLLIDE IN INDIA-:
•

Witch hunts primarily target women and shows culture of
patriarchy. Men who brand women as dakan capitalize on
deeply rooted superstitions and systems built on misogyny and
patriarchy to lay blame on females.

•

Areas which are tribal and rural, where education not yet reached
and where people are guided by blind faith and superstition,
these blind faiths invokes them to subject the victims accused
of witchcraft to inhuman atrocities ranging from gang rape,
mob lynching, naked parades, blackening of face, and shaving
of head, beheading and burning alive and coercing to consume
human excreta. 16 It is ironical on one hand our country being a
democratic country talks about equality, right to life and liberty
but on the other hand it takes away the same rights of there.

•

More than 2,500 Indians have been chased, tortured and
killed in such hunts between 2000 and 2016, according to
India’s National Crime Records Bureau.17

15 http://www.indianet.nl/pdf/HumanRightsInIndia_StatusReport2012.pdf
16 http://nhrc.nic.in/Documents/AR/NHRC-AR-ENG07-08.pdf
17 https://www.scientificamerican.com/article/witch-hunts-today-abuse-of-womensuperstition-and-murder-collide-in-india/
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There is need of strict enforcement of laws that penalises Witch
hunting and the provisions under the Indian Penal Code 1860
can be used as an alternative for the victim.

Ways to Check Crimes at Public Place:
1. Strict enforcement of laws and fast disposal of cases through fast
track courts. Family Courts have been set up in some states to
adjudicate cases relating to maintenance, custody and divorce.
The Parivarik Mahila Lok Adalat (PMLA) evolved by the NCW
is a new substitution for justice which is part of the Lok Adalats
(People’s Courts) for providing speedy justice to women.
2. Strict patrolling and vigilance, particularly at night.
3. Gender sensitisation of the law enforcement agencies, especially
the police and the judiciary through proper training.
4. Community policing initiatives such as Mahila Suraksha Samiti
and Women State Committee could help in curbing crimes.
5. All-women police stations should be set up in as many states to
facilitate the reporting of crime against women. There is a need
to encourage women to approach police stations without fear,
the appointment of one woman sub-inspector and two women
police constables in each of the existing police stations is being
made mandatory.
6. Development of a community-based strategy of neighbourhood
committees to create zero Violence zones. This new approach to
control violence concentrates on activating Mohalla Committees
(neighbourhood groups) to tackle domestic violence.
7. Need to Trained women for self-defence.
8. Setting up of help lines for women in distress. Mobile apps
which will raise alarm just by pressing a button in mobile in
hour of need could be developed and used.
9. Regulation of public transport through strict licensing, GPS
tracking, route advisory etc.
10. Ethical overhauling of the mindset of masses through awareness
and education.
Way forward
•

NGOs relating to women empowerment should be encouraged
to protect women from domestic violence. Women should be
financially empowered through various government schemes
and programmes.
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•

Initiatives to check decline in child sex ratio -:Beti Bachao,
Beti Padhao Yojana, Sukanya Samriddhi Yojana, Pre-Conception
and Pre-Natal Diagnostic Techniques (PCPNDT) Act (1994) ,

•

“Pink” initiatives in Kerela, where Kerala State Road
Transport Corporation (KSRTC) will roll out Pink-Coloured
Buses exclusively for women in Thiruvanantpuram inspired
by Pink taxis driven by women in Kerala’s cities. Its aim is to
provide safe and comfortable public transportation to women
especially during peak hours when buses are overcrowded.

•

TREAD (Trade Related Entrepreneurship Assistance and
Development) Scheme by Ministry of Micro, Small and Medium
Enterprises (MSME) to promote women entrepreneurs via trade
related training, information, counselling activities related to
trades, products, services and financial aid.

•

Kanyashree Prakalpa Scheme of West Bengal government It aims to improve status of adolescent girls from disadvantaged
families (annual family income not more than Rs. 1, 20,000)
through small cash transfers for increased educational
attainment by incentivizing schooling of all teenage girls,
prevention of child marriage and financial inclusion.

•

Tejaswini Project in Jharkhand to empower adolescent girls
and young women with basic life skills and further provide
opportunity to complete their secondary education and acquire
market driven skills.

•

Mahila Shakti Kendra, mentioned in budget 2017-18 speech,
will be set-up at village level in 14 lakh ICDS Anganwadi
Centres to provide for one stop convergent support services
for empowering rural women with opportunities for skill
development, employment, digital literacy, health and nutrition.
It will also increase access of essential services for women.

•

Mahila Police Volunteer under which Haryana, in first such
initiative by a state, inducted the first batch of 1000 Mahila Police
volunteers. It aims to create a safe and enabling environment
for women by keeping an eye on situations where women in the
village are harassed or their rights and entitlements are denied
or their development is prevented.

Conclusion
Every single day single women, young girls, mothers and women
from all walks of life are being assaulted, molested, and violated. The
streets, public transport, public spaces in particular have become the
territory of the hunters. There is an unspoken war on the streets.
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We don’t need to look at statistics to confront the bitter truth. News
stories of women from all over India being raped, beaten, killed are
flashed across us day after day – and we all are aware of it. Educating
girls and encouraging them to be at par with boys will help to achieve
the goal of higher sex ratio in the long run.
This is the time to realised this that society cannot exist and grow
by discriminating half of its population .This is the time society own
up to themselves. Society stand by each other. No more Harassment.
We want what we deserve for us and for our daughters a safer India
for women.
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Are We All Human Beings?
*Dipti Jain
Introduction:
“We all are human beings.” Is this statement truly applied in the
practical world? According to this statement, every person is equal to
each other; everyone comes under the category of humans so there
must be no discrimination between them because every person is on
the same level. They all must be treated equally according to the above
statement. But in the present world this statement is not perfectly
applied as there is large scale discrimination, even in this so called
modern society, on the basis of gender, age, caste, qualification,
disability, pregnancy, nationality, race, religion, sexual harassment etc.
Although the Preamble of the Constitution of India provides that there
must be social, economic and political justice. It also says that there
must be equality of status and of opportunity. There is also a provision
related to no discrimination in the Constitution of India, i.e. Article 15
which provides for the prohibition of Discrimination on the grounds
of religion, race, caste, sex or place of birth. However, in the current
scenario these provisions are restricted to the state and its agencies
only and the private organizations or corporations do not come under
this provision. Discrimination can be of two types: pre - recruitment
and post – recruitment. Pre – recruitment discrimination means the
candidates are rejected on the basis of caste, gender, religion, color,
pregnancy, marital status etc. and post – recruitment discrimination
is done by the employer by paying lesser amount of salary which is not
according to their work, fewer benefits as compared to other employees
or even termination is also granted to them. There are many regions in
the country where the discrimination prevails on a large scale and they
are termed as backward classes. When these backward classes raise
voices then they are being raped and then murdered if they are females,
murdered or threaten to be killed and these kinds of activities occur very
frequently in the remote areas where no action is taken against such
criminals. Discrimination is prevalent in every sector of the society either
it is public or private but it is more in the private sector of the society.
The women are always the victim of discrimination. Rashida Manjoo,
UN Special Reporter on Violence against Women, said that, “the reality
of Dalit women and girls is one of the exclusion and marginalization…..
They are often victims of civil, political, economic, social and cultural
rights violations, including sexual abuse and violence. They are often
displaced; pushed into forced labor and/or bonded labor, prostitution
and trafficking”1. However, mostly the discrimination is against the
female gender of the backward class of the society. India is lacking in
* B.Com. L.L.B.(3rd year), Banasthali Vidyapith
1 https://idsn.org/key-issues/dalit-women
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a comprehensive and anti-discrimination legislation which regulates
the employers conduct against his/ her employees or workers as well
as provides compensation to the workers or labors who are the victim
of the discrimination.
Glass Industry
Biasness is also present in the industrial sector of the economy like
textile industry, steel industry, cement industry, glass industry etc.
and this discrimination is done on every level of the organization either
it is workers or labors or it is the top level of the management. The
glass industry is divided in two categories in India: cottage industry
and factory industry. The cottage industry of glass is although situated
in India but mainly found in Firozabad (Uttar Pradesh) and Belgaum
(Karnataka). In these industries the bangles, lamps and lamp wares,
table wares, flower pots and decorative glass wares are produced on
large scale. The factory industries of glass are mainly found in Uttar
Pradesh, Maharashtra, West Bengal, Bihar, Jharkhand and Punjab.
The industries in Uttar Pradesh mainly manufacture sheet glass,
hollow and pressed wares like bulbs, chimneys, reflectors and motor
headlights, whereas Bengal and Maharashtra manufactures glass
tubes, test-tubes, beakers and flat glasses and Punjab is famous for
the production of hollow wares and scientific and precision goods.
Glass is an inorganic product which is manufactured by melting the
mixture of silica, sand, soda ash, limestone, with desired metallic oxides
which works as coloring agents. The main areas of glass industries are
container glass, fiber glass, flat glass and specialty glass.
Discrimination with Child laborers
So the above contents which are used in manufacturing the glass
are harmful even the glass in itself is very harmful thing to handle then
also the employers of such industries employ children to do the work
for less wages which can be referred to as their exploitation and glass
can be a dangerous thing for children to do work with. They work in
the highly polluted, dangerous and unhealthy working environment
which can cause them a variety of severe health problems to them.
These children are also paid very less as compared to the other workers
but they are doing the same work which the other laborers are doing,
in other words, they are assigned such a dangerous work which is
harmful for them but then also they are paid very less. And if these
children raises voice against their employer then they are being raped,
murdered or being exploited very badly. Those children also have no
other option as those child laborers face so many problems which force
them to do the work in such an environment and they can never come
out of that situation. A child works there as his / her family is poor and
his / her income is the major source of their survival and if he / she
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stop work then there can be a very bad situation for them to survive.
As compared to the adult workers, children are more vulnerable and
cheap labor in the market and especially in the Indian market where
population of youngsters is very high and they are also less predictable
to demand higher remuneration and improved or healthy working
surroundings around them. The child labor has no opportunities
to go to school, to study or to get knowledge rather they grow as an
unskilled adult labor who has no skills of his own, no knowledge of
his own he knows only those things which he had learnt from that
place where he worked. As a result of this, they get trapped in the
inadequately paid work and they remain there for the rest of his life
which is not a very good situation. These children lacks in getting the
services like education, health, water and sanitation as they don’t have
any knowledge about that. These facilities do not reach to the eligible
and needy people but they are always enjoyed by the rich and greedy
persons and the government is unable to provide these facilities to
the every poor citizen of its country. Although there are a number of
legislations in the country related to the matter of child labor like the
Factories Act, 1948, the Mines Act, 1952, the Child Labor (Prohibition
and Regulation) Act, 1986, the Juvenile Justice (Care and Protection)
Act, 2000 but these acts have been completely failed to put impact on
the society and prohibit the child labor. These child labors are not even
aware of their rights and remedies which are provided by the law for
their protection from being exploited or harassed by their employers
or superiors. The poverty and deprivation condition of the children
compel them to live so harsh life which is full of discrimination and
exploitation by their employer at every phase of their lives.
Discrimination with women workers
Firozabad the “Kanch Nagar of India” in Uttar Pradesh which
produces 75% of the glass produced in whole India. The city is very
congested, unhealthy or unhygienic conditions due to poor sanitation
and pollution and the glass factories are situated in the middle of the
city. Among all the glass factories women works only in the bangle
making factories as it is presumed by their employer that the women
can only do work like coloring the glass, cut work patterns etc. For men
the works are like heating pot furnace, melting glass, then drawing,
shaping, coloring and finally cutting, sorting and making bundles
of those bangles. When these bangles are complete and sent to the
warehouses then the female workers comes into the picture who works
at various stages till the bangles are finally ready for the “pakai bhatti”
where those bangles are finally prepared and then they are taken to
the wholesaler and the shopkeepers. It is a general notion according
to the employer that the women are fit for the works like sorting of
colored broken bangles, leveling two unjoint sides of the bangles and
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then joining them, designing of the glass bangles by cutting them, then
polishing them with pure gold or coloring them into different colors
etc. all these works are done mostly by women and children of the
households. The women are mostly concentrated in the unorganized
sector of the industry and they are rarely given any opportunity to work
in an organized sector as they are not educated. The females do works
which require no knowledge and special skills to do the task. As a result
of this they did not get any knowledge or vocational training which can
improve their skills and they remain as a worker in the unorganized
sector only. The men work in the both organized sector as well as
unorganized sector where they get more salary as compared to the
women although the females work for the same hours or more number
of hours than that of men in both organized and unorganized sector
but they get less paid than the men for the same work or more hard
work. The females are not given equal opportunities to work equally
with the men and the employers also do not treat them equally. The
work of women like leveling the unjoint parts of the bangles and then
joining them is more harmful task and injurious to the health than the
work done by men like cutting the bangles. These activities are dome
by females in such rooms where there is no ventilation with kerosene
lamps burning there which results in suffocation breathing problems
and diseases like T.B. and lung problems. So the women are doing so
much of dangerous work but then also they do not get salary according
to the work done by them. Exploitation of women is also done at very
high level by their employers as they are getting less pay than the men
workers and also they are harassed at the workplaces or due to their
work. There are many legislations in India which provides equal status
to the women like the Equal Remuneration Act, 1976 which prescribes
that men and women should be paid equal for the same work and
also there should be no discrimination for the recruitment regarding
the same work unless that work for women is prohibited under any
law, the Maternity Benefit Act, 1961, provides paid maternity leave to
the pregnant women, also prohibits the termination of such pregnant
employee and mandates maternity benefits to that female member of
staff, the Rights of Persons with Disabilities Act, 2016 provides that
there must be no discrimination in the government employment of a
disabled or the handicapped person, the Sexual Harassment of Women
at Workplace(Prevention, Prohibition and Redressal) Act, 2013 entitles
a women (victim) to claim compensation from the perpetrator when
the harassment is done at the workplace of the victim even if the
discrimination is not done by the employer himself, Industrial Disputes
Act, 1947 etc. but these legislations are only on the papers. They have
no proper implementation in the current society and the dilemma of
discrimination is becoming worse than the earlier situations. And these
laws are not properly being abide either by the private sector or the
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public sector of the economy, they are exploiting their employees even
after such legislations and this exploitation is very high which is mainly
with the women employees and child workers. The women are also not
properly aware of their rights and remedies or which legislations are
there for them which are provide by the Parliament for their betterment
and easy life which those female employees can lead.
Conclusion:
Therefore there is a huge need to eliminate the whole discrimination
from the society which is done on various basis like gender, caste,
creed, color, religion etc. and this must be stop. Also there is a need to
change the mentality of every person living in the society who thinks
that women have less potential than them but those persons always
forget that to give them birth their mother suffered the most heaviest
pain of the world which no one can even bear and such people are
talking about a woman’s potential. If she can bear that pain then why
can’t she work equally with the men with the same pay? They must
be given equal opportunities to present themselves in their particular
fields in they are expert and they should get equal pay for that as that
of men. The concept of equal pay for equal work must be applied in
every sector of the economy strictly so that there will be no chances
of discrimination with the women employees or workers and they can
work more efficiently to give their best. Equal pay for equal work means
men and women both will get same salary if they are at the same post
or both are doing same work. This will reduce the discrimination in
the country and the situation of female employees or labors will be
better as compared to now. The legislators should make more strict
rules to regulate the conduct and behavior of the employer against its
employees and especially towards its female employees so that those
female workers feel safe that their rights are not going to be violated by
their employer and if anything happened like that then they will have
an option under which they can ask for the remedies. When it comes to
the child labor then the condition is worse. The employers must provide
those children with the better facilities to work and pay them according
to their work and not according to their personality. The parliament
should pass legislations for the betterment of the child workers in
the country and for their better survival in the society. They must be
given better surroundings and better conditions to work so that their
health is not affected in any way. The companies or the organizations
should adopt policies of anti-discrimination in their workplaces
and they should also restrict their recruitment process to the basic
information only which is essential for the work like name, educational
and criminal background only and nothing more so that there is no
discrimination of any kind in every workplace. Due to these practices
the female workers or the children will work with more efficiency and
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this will be good for the organizations also their production will increase
and with more efficiency work will be completed. Some skill programs
must be started either by the government or the organizations for their
workers to sharpen their skills to the perfect level which can improve
their production. Vocational training is also another option for the
workers either men, women or children to enhance their expertise in
a particular field so that they can achieve success in their lives and
live a better life. The children must be provided with the educational
training so that they can get more knowledge and can explore the world
in a better way. Employers must provide education to its employees
regarding the discrimination and ask them to make a complaint if
anyone does any kind of discrimination with them because an employer
has the duty to provide safety and welfare to his/ her employee or
worker which also includes that there should be no discrimination
with any of the employee or labor of his/ her organization and if there
is any discrimination against their employees then it is the employer’s
responsibility to take strict action against the person who has done
discrimination with the workers or the employees. The organizations
either small or large both should make such policies which prohibits
discrimination in their workplaces and the workers or employees
especially females and children must feel safe to work in that
organization. The environment or surroundings must be such in which
the employees can work properly without any problem. The policies of
anti-discrimination must be enforced in each and every organization in
the country whether it is small or large. The government should also
make mandatory for every company, institution or the organization
to make anti-discrimination laws for their employees to protect them
from the practices of discrimination in their workplaces. All this
can help overall the country to progress and reach to a next level of
development by which a nation’s economy will also increase as with the
better conditions at workplace the work will be done more efficiently
which will increase the production and ultimately the increase in the
economy but all this needs group efforts which have to be put by each
and every citizen of the country and not by the government or the
organization only. It is a kind of teamwork which has to be done by
all the individuals of the country by helping each other and by solving
the problems of each other. Therefore, there is a need to improve the
laws related to discrimination which are present in the country and
make them stricter for the culprit so that everyone will think twice or
thrice before doing any such act then only we will gain the rights to
be called as Human beings. As aforesaid, all the human beings are
equal irrespective of caste, creed, color, religion, gender etc. there is no
difference in them and when the discrimination is eliminated from the
country then we will achieve the right of being called as Human Beings
till then everyone has to work hard to remove the discrimination from
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the country and make a peaceful nation which is perfect to live in with
basic amenities being fulfilled of all the individuals. So there is a much
need to work hard in making India a serene country.
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THE INSTITUTION OF STATE AS
A FACILITATOR OF CASTE BASED
DISCRIMINATION AND VIOLENCE IN THE
INDIAN SOCIETY
*Disha Thakkar
Inaccessibility of the Judiciary and its isolation from the realities
of the society.
The judiciary is seen as an institution intrinsically rational and
neutral in its essence.1 Though its authority is legitimate it is a violent
platform where people from diverse classes, castes, cultures interact
with each other and decisions of life and death are made. The physical
architecture and imagery of the courtroom plays a significant role in
symbolizing the authoritative and supreme framework of law. The
spatial positioning of various roles, the elevation of the Bench over
which the Judge presides, the absence of windows in courtrooms are
fundamental in maintaining, promoting, and facilitating the objective
idea of superiority that law entails and that ‘its reality is exclusively
within’2. This decorum requires a careful delivery of speech and
code of conduct which would be extremely intimidating, confusing
and dreadful for an ordinary man’s first visit to the courtroom. This
strategic alignment of a courtroom having its own space, language,
code of conduct and other mannerisms is not incidental but is intended
to project law in this tone. However, this is problematic as the courts
fail to take into light the existing realities of the society and depict a
degree of distancing from the everyday world. The court is indifferent
to the extensive caste hierarchies and other socio cultural conflicts
that the society is overpowered by and hence is unable to uplift the
marginalized sections.
The film Court is instrumental in giving the viewers a realist view of
the functioning of the courtroom during the trial of a Dalit folk singer.
The case is such that the cause of the death of the sewage cleaner is
the insightful poem sung by the Dalit, thus he is accused of abetting
the suicide. Instead of looking into the evidence of whether the death
was a case of an accident or a suicide, the court relies solely on plain
assumptions and is concerned with the question of ‘why’ the abetment
*
1
2

Student - 4 th year B.A. LL.B (Hons)Jindal Global Law School, Haryana
Peter Goodrich, Languages of Law: From Logics of Memory to Nomadic Masks,
Weidenfeld and Nicolson, London, (1990), p. 187
Peter Goodrich, Languages of Law: From Logics of Memory to Nomadic Masks,
Weidenfeld and Nicolson, London, (1990), p. 189
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of suicide took place. It is interesting to note that in the multiple
courtroom trials, the term ‘Dalit’ is not mentioned even once nor is
the lower-caste status of the accused been brought in the arguments.
Even though all the ‘offences’ committed by him are strongly related to
an anti-caste oppression paradigm, the court does not delve into this
angle which is instrumental in this trial to prevent the possibility of
the police falsely accusing the activist due to his lower caste status.
Hence, it is a justifiable stance that the organization and physical
appearance of a courtroom is to ‘depict the visibility of justice, rather
than the audibility.3’ The architecture and the authoritative decorum
of the court is a crucial element that intimidates key witnesses and
instils a sense of fear in their minds especially when they hail from
the marginalized strata of the society. It is apparent from the cross
examination of Sharmila Pawar, the wife of the deceased, that she was
‘scared’ of the judicial proceedings and hence fled to her village with
her daughter upon the death of the husband. The judiciary is seen as
an institution delivering justice and safeguarding the rights of those
who are underprivileged however the film illustrates the inaccessibility
and lack of attentiveness of courts in taking into consideration minute
phenomena of the outside society. This inherent unfamiliarity is pivotal
in being detrimental to reach and connect with the lower castes who are
being terribly harassed in the outside society and need legal recourse.
The most prominent figure in the courtroom is that of the judge.
The judge presides over the bench not in his personal capacity but in
the capacity of ‘justice’ and ‘law’ that sits at the apex of ‘strictly ordered
hierarchical space.’ The judge is figurative of the majestic aspect of law
and hence is respectfully addressed as ‘Your Highness’ or ‘Your Lord’.
4
The dilemma that arises in this regard is the possibility of a judge
having preconceived notions and personal biases that stems from him
being human, consequently opening a possibility of miscarriage of
justice. In the film, it is bizarre to observe that Judge Sadavarte being
a conservative man prohibits the hearing of a case of a lady as she was
not dressed appropriately. The judge uses the garb of violation of code of
conduct to exercise his complete superiority over the proceedings in the
courtroom. A courtroom is considered to be at such a high pedestal that
it belittles other contrary expressions and opinions. What is strikingly
absurd is how the decorum of the courtroom is considered so sacred
that that the Dalits honest opinion was not considered. This ‘absolute
separation, elevation and privilege’5 that is accorded to the judges is
3
4
5

Peter Goodrich, Languages of Law: From Logics of Memory to Nomadic Masks,
Weidenfeld and Nicolson, London, (1990), p. 191
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often colored with existing biases, caste being the most apparent one
in the film. The film touches upon the central thought of inaccessibility
of the judiciary for the disparaged sections, the Dalit activist being one
of them. Disregarding the sinking health of the 65-year-old activist,
the judge, on the last working day of the court, refuses to grant bail to
Kamble, even though no guilt has been conclusively established. This
goes against the fundamental right of the Dalit but no heed is paid by
the judiciary itself.
Legal Language - a mode or hurdle to attain justice in
courtrooms?
It is not just the physical décor but also the intensity of legal
language that self hierarchizes itself in the courtroom and completely
reformulates other discourses from its separate legal genre.6 A classic
illustration is the manner in which cross examinations are carried out
where the witness, often unaware of the intricacies of legal language
is insisted upon to answer in that particular manner. However, underprivileged persons have no access or prior understanding of the legal
discourse and hence they are often led and manipulated into answering
in certain ways, more often than not, to their harm. The life of Narayan
Kamble is dependent on the verdict of the trial; however, it is absurd
that he is not been given the opportunity to express his own narrative
of the chain of events that took place even once. He is asked to reply
to a set of questions during cross examination, but the language used
is so formal, technical and full of legal jargon that he is unaware and
uncertain of the repercussions. This is commonly being detrimental to
their case. Since the activist was unaware of the legal repercussions
of his honest opinion of writing a song on suicide, the prosecution
manages to convince the judge that he was indeed a threat to the states
sovereignty and security. The circumstances however would have been
better if Kamble was given a reasonable moment to express his own
narrative or an effort was made by the judge to understand the intent
of what the accused said devoid of the reply to such tainted legal
questions.
All these illustrations expose the inaccessibility of the courtroom in
conferring justice upon those underprivileged sections who are most in
need of judicial support for the enhancement of their status and rights,
yet, they are still the ones who are victimized and further pushed in the
corners of the social sphere. This isolation of the courtroom and selfhierarchizing of legal language has been a distinct yet invisible hurdle
in imparting justice.
6

Peter Goodrich, Languages of Law: From Logics of Memory to Nomadic Masks,
Weidenfeld and Nicolson, London, (1990), p. 193
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Atrocities by the State in remaining ‘untouched’ by the injustice
faced by the ‘Untouchables.’
The film not only exposes the laxities in the functioning of the
Indian judiciary but also the structural imperceptible caste based
violence thriving in the Indian society. Caste is a primitive identity
marker in the community and the film subtly confers light upon these
hierarchies and the helplessness of the marginalized classes. Neither
are they recognized as dignified human beings nor are their voices
heard. The ‘ordinariness’ of the anti-Dalit attitude is depicted by the
nature of jobs carried out by the depressed classes, their faith in the
judiciary and how they are being prosecuted not for their actions but
for their ideologies. An ideology demanding to be heard, represented
and accounted for. The ‘normalcy’ in the discrimination that is
propagated in various scenes in the movie asserts the conception of
caste, in its core, being a state of mind and how this plays an integral
role in shaping various experiences of life.7 It is appalling to see how
such caste-based violence is often carried out under the disguise of
‘tradition’. Typical jobs like sewage cleaning and manual scavenging
are to be done by persons belonging to lowest rung of the caste pyramid
and are ‘socially excluded’ from the other frameworks of the society.8
A noteworthy observation is the silent manner of caste-based
violence that the film exposes as contrasting to the violent nature in
which this oppression is often manifested in several instances. A prime
example of the latter was the case of Ambadas Sawane, a Dalit, who was
stoned to death by upper-caste residents on the steps of a Hanuman
Temple, as he tried to enter the temple and would ‘dis-sacred’ it. 9 The
judge in Sawane’s case, unlike the film, does not completely ignore the
social background of caste, however does not hold the residents guilty
due to the absence of ascertaining the ‘intention to kill.’ This depicts
yet another failed attempt of delivering justice even though there are
legislations to eradicate anti-Dalit crimes.
The reason for killing the Dalit, his caste, was apparent on the face
of it, yet the Judge did not accept it to be a sufficient reason to prove
the ‘intention’ to kill as mandated by the Prevention of Atrocities Act.
10
Despite the enormous difference in the nature of violence in the two
cases, both these instances unmask the role of the State as being a
brutal perpetrator in furthering this violence. It can be argued that by
7

Kanhaya L. Sharma, “Is There Today Caste System or There Is Only Caste in India?”,
178 PSR 245 (2012).
8 Rajeev Kumar Singh, “Manual Scavenging as Social Exclusion: A Case Study.”
44 EPW 521 (2009).
9 Anupama Rao, The Caste Question: Dalits and the Politics of Modern India, University
of California Press, Berkeley, (2009), p. 254
10 Scheduled Caste and Scheduled Tribe (Prevention of Atrocities) Act, 1989
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enforcing these legislations after decades of struggle, the State has just
re-defined such ‘habituated actions as crimes’ but is miserably failing
in curbing such crimes it seeks to curb, supposedly. If the Constitution
of India provides for special protection for the lower-castes and Dalits,
then why is there inaction on behalf of the State? Since efforts have been
made by the legislature in drafting special laws to combat the violence,
for instance the Scheduled Caste and Scheduled Tribe (Prevention
of Atrocities) Act, it is remarkable to discover how the definition of
atrocities is limited to punishing acts by individual persons but has
no legal recourse in case the institution as a whole is sustaining this
violence and threatens to eradicate their existence.11
Not only is this furtherance being carried out by active victimization,
but is furthered by the complete neglect of these classes by the State.
In the trial, neither the judge nor the police address the possibility of
the death of Vasudev Pawar as an accident due to the absence of basic
safeguards and safety measures which are to be provided by the State
to carry out such ‘inhumane’ tasks. The cross examination with his
wife is one of the most sensitive yet crucial scenes in the film which
depicts the paralyzed condition of the Dalits. She aversively describes
the hazardous working conditions of her husband where he resorted
to alcohol to bear the stench of the gutter, had lost one of his eye
previously due to the dirt and had no reliable way of knowing whether
there was oxygen. This is where the fingers are silently, though sharply,
being pointed towards the State. Instead, the State and its agencies
like the police and the judiciary conveniently hold a bold Dalit activist
liable for abetting the suicide and further exploit him. The outright
elimination of the lax in the responsibility of the State as a reason of
the death shows the attitude to conserve the monopoly of itself and the
dominating classes.12
Recognition as ‘humans with dignity’ an on-going struggle,
having ‘access to power’ is a far-fetched dream!
As earlier mentioned, the trial in the film remains silent on the
struggles and pretext of caste. During the entire course of the
hearing, the folk singer’s lower caste status was mentioned once as he
courageously asserted that he was previously associated to the Dalit
Progressive Movement. Subsequently, upon being released on bail,
Narayan Kamble is arrested again on charges of sedition that have
been framed based on certain ‘politically incorrect’ statements from the
previous case. He is charged under the Unlawful Activities Prevention
11 Anand Teltumbe, The Persistence of Caste: The Khairlanji Massacres and India’s
Hidden Apartheid, Zed Books, London, (2010), p. 169
12 Anand Teltumbe, The Persistence of Caste: The Khairlanji Massacres and India’s
Hidden Apartheid, Zed Books, London, (2010), p. 151
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Act,13 Dramatic Performances Act,14 which do not have provisions for
bail. The second arrest of Kamble is shot in a press factory where he
was printing copies of his book ‘A History of Humiliation’. This scene,
though absolutely silent, speaks volumes of the miseries and powerless
of these sects of people. The defense attorney, Vinay Vora, a specialist in
human rights, comes from the privileged component of the society and
is moved looking at the living conditions of this community. The nature
and content of his arguments are based purely on logic and does not
rely on literal interpretations of obsolete laws like the prosecution does.
In response to the claim of his client heading a ‘terrorist organization’
he contends by asking where the guns and bombs were that were
acting as a threat to the nation? This unmasks a vital thought of how
terrorism, threats to State’s integrity and sedition are determined by
the whims and prejudices of those people in power and the dominant
classes. Any act, ideology or conduct that exposes the true color of the
State’s working are labelled as ‘threats’ and this is where the root of the
problem in the Indian society lies.
The series of events taking place in the film, implicitly hint
towards the argument made by Mr. Teltumbe on the ‘Atrocities of the
State’. Anand Teltumbe, a civil rights activist, by way of his writings
often exposed his understanding of the political economy from an
‘Ambedkarite perspective’, fighting for the prevalent caste injustice that
is rampant in the country. He was alleged for being the root cause of
the violent clashes at the Koregaon Bhima war memorial due to his
writings and speeches. He was arrested in 2018 under the Unlawful
Activities (Prevention) Act, a law that makes procurement of bail
extremely difficult for the accused.15
In his book, ‘The Persistence of Caste: The Khairlanji Massacres and
India’s Hidden Apartheid’ he expresses how the contemporary State
along with its mechanism of the judiciary, police and armed forces
is a coercive framework and bolsters the already existing hierarchical
caste pyramids. 16 He asserts the need for the State to recognize the
rights of Dalits and traces back down in history to how the Dalits
adopted certain measures from the Naxalites to sow the seeds for their
equal rights. What is rather despairing is how the State refrains from
rethinking their actions or rather inaction and instead just focuses on
associating them as ‘terrorists, viruses and menaces.’17
13 Unlawful Activities (Prevention) Act, 1967
14 Dramatic Performances Act, 1876
15 Editorial “Who is Anand Teltumbde, and why was he arrested recently?”, The Hindu,
February 16, 2019.
16 Anand Teltumbe, The Persistence of Caste: The Khairlanji Massacres and India’s
Hidden Apartheid, Zed Books, London, (2010), p. 150
17 Anand Teltumbe, The Persistence of Caste: The Khairlanji Massacres and India’s
Hidden Apartheid, Zed Books, London, (2010), p. 157
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The movie successfully conveys not only a feeling of naturalism in the
dysfunctional nature of the courtroom but also addresses the problem
of the legal education system. The Judge relies on the submissions
made by the Counsel for Prosecution which is made by way of rote
learning the statute and lack of taking into consideration the context
of the situation. It depicts a lack of absolute application of mind on
her behalf. However, the Counsel for the Dalit singer does not agree
to succumb to this legal paralysis and continues to make objections
against the allegations raised. This stark difference in the mannerisms
of the respective counsels stems out of how their thought processes are
influenced by their surroundings and upbringings. Vinay Vora, hails
from a well-to-do family with a lavish lifestyle. The Prosecutor, Nutan,
however has several roles to fulfill other than representing herself on
behalf of the state, as a mother, wife and cook for the entire family. This
is an apt example of the ubiquity of caste in India and its embedded
nature in everyday life.
Traces of the ‘Violence that Neoliberalism breeds’18 can be observed
till date, especially when the judge in the film charges a bail amount
of 1 lakh rupees without sureties, assuming that Kamble would be
unable to pay it and hence would have to remain in the clutches of
the police custody. The defense lawyer, is grief stricken looking at
the deteriorating health of the 65-year-old Dalit and hence selflessly
pays the amount. This displays the exhausted condition of vulnerable
sections who are being arrested on numerous occasions under different
accusations and how it is seemingly impossible for them to come out
of this cycle. Arrest to police custody to hearing and humiliation in
the courtroom and so on. This is intrinsically tied to the idea of having
access to power, resources, legal language, legal recourse which these
sects of people inherently lack. All these contentions can be traced to
one strong theoretical lens of Critical Legal Studies.
Law’s relative autonomy – a tool used by the oppressor to
further oppress the oppressed.
The relation between law and justice is indeed complex. Critical
legal scholars regard law to be ambivalent in its element. Law is a
means of attaining justice and social order; however, it also digresses
from its responsibility and can be detrimental in conferring justice. 19
To say that our society is void of power hierarchies and imbalances
is a lie. It is however, remarkable to see the functioning of law in this
regard. Belkin names the complexity in the operation of law in the
18 Anand Teltumbe, The Persistence of Caste: The Khairlanji Massacres and India’s
Hidden Apartheid, Zed Books, London, (2010), p. 155
19 Jack M. Balkin, Critical Legal Theory Today in On Philosophy in American Law, 64
Francis J. Mootz III, Cambridge University Press (2009), p. 3
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society as ‘relative autonomy.’ It is propagative of the thought that law
itself multiplies, maintains and facilitates the power dynamics based
on economic, political and social differences as well as retains its own
supremacy, professional culture and position ‘central to the civilization
itself’.20 It is based on the premise that though law projects itself as
being impartial, just and fair, in reality, it not the case. This argument
is most apt to the rampant caste discrimination in India. The scholars
argue that this identity of law is furthering the already existing power
dynamics as law converts the struggles into legal disputes and having
access to legal knowledge and resources also boils down to the question
of power. Hence, this is yet another circle that goes on in loops and thus
corners the marginalized sections to a tormented condition. A parallel
to this can be drawn to having access to legal language. In Court, we
see that it is impossible for the Dalit activist or the wife of the deceased
to have an understanding of intricacies of legal knowledge and being
acquainted with the legal language. Due to an absence in this access,
owing to the already existing power imbalance, it is very convenient
for the oppressor to further oppress the oppressed. It is also the open
texture of law that aids in retaining the power hierarchies intact. There
are several ambits of law which depend solely on who is interpreting it.
Several positions in power, such as judges and lawyers can shape the
legal doctrines to their benefit and hence this becomes the dominant
understanding.21 The trial in the film portrays several instances where
the State bends the practical application to their benefit and culminates
the guilt pointing towards the Dalit.
Another underlying tone of the film is the helplessness and
hopelessness in the lives of the Dalits. Apart from the trial in the
courtroom, the film expresses the humiliation of the community as
a whole. Humiliation is already a tool which is used to further caste
dynamic and inequality and the court just furthers it. Narayan Kamble
by way of his folk singing seeks to address and make people aware of
their infringed human rights. By way of his song, it is not his motive
to urge people to commit suicide but he communicates the disparity
he fundamentally feels as a Dalit, it is so hurtful that he wishes to
die rather than living in this society. The contents of one of his poem,
speaks magnificently of the loss of faith in the State and its various
apparatus.
“Truth has lost its voice in all this talk of aesthetics
We will be very grateful if you do not call us artists”
20 Jack M. Balkin, Critical Legal Theory Today in On Philosophy in American Law, 64
Francis J. Mootz III, Cambridge University Press (2009), p. 3
21 Jack M. Balkin, Critical Legal Theory Today in On Philosophy in American Law, 64
Francis J. Mootz III, Cambridge University Press (2009), p. 3
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They are deprived of an adequate and equal representation before
the government and hence resort to other informal means within their
neglected community to express their grievances and destitute. ‘There
is no denying the fact that most of India’s problems, howsoever they
may appear to be unrelated to caste, can be traced back to this, the
mother of all problems’22 and the State remains ‘untouched’ by the
injustice that ‘untouchables’ are subjected to.
The film ends on an anti-climax note and depends primarily on
the interpretation by the viewer. It is akin to the realities of the caste
violence entrenched in our society. Just as the courtroom fades into
darkness, similarly, Chaitanya Tamhane, wants to express to the
masses, the darkness in the lives of these deprived sectors and how
the court closes its door against someone who is in dire need for
justice. Their social exclusion disguised as ‘tradition’ complimented
with their inaccessibility to the judiciary and further complimented
with the State’s diplomatic actions in victimizing them makes their
existence vulnerable. It is time for the masses to understand the highly
political nature of the law, put a standstill to this miscarriage of justice
and confer to these vulnerable sections the recognition, equality,
representation and self-autonomy they deserve.

22 Anand Teltumbe, The Persistence of Caste: The Khairlanji Massacres and India’s
Hidden Apartheid, Zed Books, London, (2010), p. 167
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Understanding GST & its Implications on
Fiscal Federalism in India: A Constitutional
Perspective Study
*Moksh Ranawat
**Gaurav Puri
Introduction to Goods & Services Tax
The Goods and Services Tax (Hereafter ‘GST’) is a uniform indirect
tax which is levied on all goods and services produced across the
country and all goods and services which are imported from abroad 1.
It simplifies the previous indirect tax system by encompassing taxes
such as the State VAT, Central Excise, Service Tax and a few other
indirect taxes into a single broad-based, comprehensive tax which is to
be levied on goods and services consumed in the economy 2.The 101st
Amendment, more popularly known as the ‘GST Amendment’, is the
instrument which is responsible for the replacement of the previous
indirect tax law regime with the GST Model 3. This change has been
brought about by addition of Articles 246A, 269A & 279A to the
Constitution alongwith changes in the Seventh Schedule containing the
Union & State Lists, to accommodate the herculean task of subsuming
previously charged indirect taxes into a single tax while defining the
subject matter and distribution of powers between the Centre and the
States4.
Article 246A provides for both the Union and States to make laws
concurrently with respect to the goods and services tax 5. It puts interstate trade exclusively under the jurisdiction of the Union government,
while intra-state trade is open to the jurisdiction of both the Union
and State government6. Article 269A furthers the same line of thought
and expounds that in case of inter-state trade, GST is to be levied
and collected by the Union government and thereafter be shared by
both the Union and States7 as per the recommendations of the GST
Council(established under Article 279A). The provision also makes
it clear that the proceeds collected in regard to inter-state trade are
* BBALLB (Hons.), 4th Year, Symbiosis Law School, Pune
** LLB, 3rd Year, Symbiosis Law School, Pune
1 Sandeepan Banerjee & Mona Banerjee, Rethinking the Prospects and Challenges
of Implementing GST in India, 5 International Journal of Commerce, Business and
Management, 156, 163, (2016)
2
Tanvi Kini& Chirag Naik, GST in India: Two Steps Forward or One Step Back?, 1
HNLU Student Bar Journal, 1,16, (2016)
3
4 Supra note 1.
5 Art. 246A, The Constitution (One Hundred and First Amendment) Act, 2016
6 Id.
7 Art. 269A, The Constitution (One Hundred and First Amendment) Act, 2016
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not credited to the Consolidated Fund of India or state but their
respective share is assigned to both the Centre and State governments
respectively8.
Article 279A deals with the GST Council – A body established
to deliberate upon all or any issues with respect to the amount
of tax to be charged, exemptions to be provided, threshold limits,
apportionment of inter-state trade tax or any other matter with regard
to the implementation, determination and application of the goods
and services tax9. Its composition includes the Union Finance Minister
as Chairperson with the Union Minister of State and other Ministers
In-charge of Finance or Taxation of the States acting as members in
the council. All decisions have to be taken by a 3/4th majority by the
council, wherein the Central government hold 1/3rd of the votes and
all other State governments combined together hold 2/3rd majority10.
Being based on the concept of “One Nation- One Tax”, it envisages
to bring all goods and services under a single tax rate but after much
deliberation by the Parliament, ithas been divided into four tax slabs:
5%,12%, 18% & 28%.11While this goes against the concept of a single
rate on which GST is supposed to be levied, such division has been
justified on grounds of securing interests of the weaker sections of
society12. Keeping in mind the needs of the Indian diaspora, a general
distribution of items under these four tax slabs has been done as
follows13:
Tax Rate

General Category

5%

Household necessities such as sugar, spices, tea etc.

12%

Items like computers and processed food.

18%

Hair oil, soaps, toothpaste, capital goods and industrial
intermediaries.

28%

Luxury items like cars, AC, refrigerators, cigarettes and
aerated drinks.

In order to ensure stability of the new taxing structure before their
inclusion, items such as petroleum products, alcohol or electricity have
not yet been brought within the ambit of GST14. There also exist items
8
9
10
11

Id.
Art. 279A, The Constitution (One Hundred and First Amendment) Act, 2016
Id.
R. Vasanthagopal, GST in India: A Big Leap in the Indirect Taxation System, 2
International Journal of Trade, Economics, and Finance 2, 9 (April 2011).
12 Abhik Deb, Why India decided on four slabs for GST, Times of India, (Jul 3, 2017, 6:32 PM)
https://timesofindia.indiatimes.com/business/india-business/why-india-decidedon-four-slabs-for gst/articleshow/59422475.cms?.
13 GST Rates 2019 – Complete List of Goods and Services Tax Slabs, Paisa Bazaar, (6th
Jan, 2019, 5:54 PM), https://www.paisabazaar.com/tax/gst-rates/.
14 Times Editorial Team,List of items kept outside the purview of GST, Times of India,
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like cereals, fruits and vegetables, jute, contraceptives etc., which
have been exempted from GST keeping into mind the nature of these
products in order to allow the better development of the economy15. The
tax components of which are charged under GST16 are:
1. CGST – Central GST wherein tax collected is provided to the
Centre.
2. UTGST – Union Territory GST wherein tax collected is used for
administration of the Union Territory.
3. SGST – State GST wherein tax collected is provided to the States.
4. IGST – Integrated GST wherein tax collected is shared between
Centre and State
The greatest feature of this tax is that it removes the cascading
effect of taxes by only charging tax over the value addition made to the
item being sold17. Further, it allows for application of the destination
principle, i.e., the taxis to be applied in the state where the product
is sold and has to be levied on every stage of production, from the
distribution chain to the retail level with the applicable setoffs in
respect of the taxes levied at the previous levels18. These features make
the process simple and effective in nature.
Dr. K. Gopakumar has explained the operation of the tax stating
that,
“GST is a value added Tax on the supply of goods and services in the
course of business. The dealer that effects the supply is under the GST
regime liable to pay tax only on value addition by setting off the tax paid
for the acquisition of goods or services in previous transaction against
the supply. The total tax burden is borne by the ultimate consumer and
in that sense GST is a consumption tax.”19
Merits & Demerits of the Goods & Services Tax
With the passing of GST, a phenomenal change in the taxation
structure can be witnessed in the Indian context. This change brings
with it new opportunities and benefits, wherein the major merits of
GST are:

15
16
17
18
19

(Nov 17, 2017, 11:33 AM), https://timesofindia.indiatimes.com/business/faqs/gstfaqs/list-of-items-kept-outside-the-purview-of-gst/articleshow/60191839.cms.
Id.
GST Benefits – Advantages and Disadvantages of GST, Clear Tax, (Nov 13, 2018),
https://cleartax.in/s/benefits-of-gst-advantages-disadvantages.
Id.
Varun Sinha, How GST Will Change the Face of Indian Economy, NDTV Profit,
(November 22, 2014, 12:02 PM),https://www.ndtv.com/business/how-gst-willchange-the-face-of-indian-economy-701413.
C. P. Chandrasekhar & Girish Kumar ed.,GST: Fiscal Centralism in a Federal Polity,
32 (Mahatma Gandhi University, 2016)
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1. It simplifies the taxation structure of the country from the
previously complicated taxing structure. All indirect taxes
charged on both goods and service have been subsumed under
one tax, i.e., the goods and services tax20.
2. It removes the problem of ‘tax on tax’, which is known as the
cascading effect of taxes21. Under the GST Model, the tax is
only charged on the value addition to the product, therefore no
cascading effect is observed.
3. Under the previous regime, compliance requirements and
returns differed for various taxes. In the GST Model, there exists
only a single unified return which has to be filed22.
4. There is a defined treatment of E-Commerce businesses under
the GST Model. Before this, there was no such treatment
prescribed for online marketplaces.
5. Sectors like real estate and textiles were largely unregulated in
the previous regime. Addition of GST has brought them under
the radar of tax authorities23.
6. GST has brought about higher transparency and stringent
regulations to keep check on evasion of taxes.
7. It has established a uniform taxation system throughout the
country.
8. By making inter-state trading fall within the Union government,
the GST Model allows for undisrupted movement of goods
seamlessly across the States and prevents the trouble of being
charged taxes and waiting on check posts at every state border24.
These fundamental advantages which GST provides are no doubt
a boon for the Indian economy, but there also exists many issues with
regard to the sudden execution and implementation of the GST, which
was initiated in the middle of the financial year. Some major demerits
are:
1. With the sudden implementation of this measure, the MSME
Sector is sure to face trouble adapting to problems of digital
filing ranging from registration to filing of returns online 25.

20
21
22
23

Supra note 1.
Supra note 16.
Id.
Sandeep Singh, GST reality in real estate sector, The Pioneer, (22 Dec, 2017),https://
www.dailypioneer.com/2017/business/gst-reality-in-real-estate-sector.html.
24 Art. 269A, The Constitution (One Hundred and First Amendment) Act, 2016
25 Fouzia, Disadvantages of GST in India, GST-in-India, (June 2, 2017), http://gst-inindia.com/disadvantages-of-gst-in-india.html.
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2. Businesses have to update their existing accounting softwares
to make them GST-compliant so that they can ensure an
uninterrupted business. But such updates add up to increased
costs of software purchase and further training of employees
thereafter adds up to expenses for the businesses26.
3. As services have been brought under GST, the amount of tax
charged has increased from 15% to 18-20% approximately27.
This adds higher tax burden on the consumer.
4. Smaller businesses, especially in the manufacturing sector will
face difficulties under the GST Model. Earlier, only businesses
whose turnover exceeded ₹1.5 crore had to pay excise duty. But
now any business whose turnover exceeds ₹20 lakh has to pay
GST28.
5. Input tax credit cannot be availed with respect to petroleum
& diesel products, which are outside the purview of GST. This
prevents manufacturers from claiming a set-off while paying
their output tax credit.
These are some issues in the GST Model in India, but these issues
can be presumed to fade away with the passage of time. One can
surmise that the long term merits of the GST are to overpower the short
term problems it puts forth; hence the measure is a progressive one for
the Indian economy.
Impact of GST on Fiscal Federalism in India
The existence of a federal structure is a basic feature enshrined
under the Constitution of India29. It can be understood as a division of
powers between the Union and States, wherein both are supreme within
their respective spheres and draw their authority from the Constitution
of India.While this is the underlying concept behind federalism, one
cannot deem the Indian federal structure as absolutely federalist in
nature as it has several unitary characteristics along with federal
characteristics which tilt the power in favor of the Union government30
and are responsible for the India being referred to as quasi- federalist
in nature. These unitary characteristics include the existence of a
strong Centre 31, inequality of State representation in the Rajya Sabha32,
26
27
28
29
30
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Supra note 18.
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M. P. Jain, Federalism in India, Journal of the Indian Law Institute, 355-379, Vol. 6,
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31 Vijay Jaiswal, Federalism in Indian Constitution,Important India,(July 7,2018,12:21
AM), https://www.importantindia.com/2044/federalism-in-indian-constitution/.
32 HEMANT SINGH, Unitary Features of the Indian Constitution, Jagran Josh (September
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existence of emergency provisions overriding authority of the State
governments33, single citizenship representation34, an integrated audit
machinery and judiciary35 and the supremacy of Centre with respect to
residuary powers36.
While these features make India quasi-federal in nature, the impact
of this division can be felt in the Fiscal Federalism structure of India,
which refers to the distribution of powers between the Centre and States
for collection and administration of revenue within their respective
territories. The core of this distribution can be found in the Seventh
Schedule of the Constitution, which provides for three comprehensive
lists dividing the subjects for legislative determination between the
Centre and the State governments. The Union List contains 97 items
and comprises of the subjects which are of national importance 37. The
State List contains 66 items and speaks about the subjects which
related to local or state interest hence directly fall within the legislative
competence of state legislature 38. Lastly, the Concurrent List contains
47 items which can be adjudicated by both the Centre & States, and
is a measure to reduce the excessive rigidity of two-fold distribution of
powers39.
The supporters of GST argue that the dual model of GST will help
the states maintain their source of revenue for implementation of their
responsibilities under the federal structure.40The economic survey of
India in its report (2008-09)41 recommended a dual model of GST saying,
“It empowers both levels of governments to apply tax to a comprehensive
base of goods and services, at all points in the supply chain. It also
eliminates tax cascading, which occurs because of truncated or partial
application of Centre and State taxes.”
Critics of GST have argued that the regime will curtail fiscal
federalism and hinder the state to pursue their independent ideologies
33 Ashok Chanda, Federalism in India, 132-147, George Allen and Unwin, London,
(1965)
34 Bombwall, Foundations of Indian Federalism, 310-321, Asia Publishing House,
Bombay, 1967, https://open.library.ubc.ca/cIRcle/collections/ubctheses/831/
items/1.0099473.
35 Id.
36 Supra note 31.
37 INDIA CONST. , Schedule VII
38 Id.
39 Id.
40 The Empowered Committee Of State Finance Ministers, First Discussion Paper On
Goods and Services Tax In India,GST Council, 39 (November 10, 2009), http://
gstcouncil.gov.in/sites/default/files/First%20Discussion%20Paper%20on%20GST.
pdf
41 Satya Poddar& Ehtisham Ahmad, GST Reforms and Intergovernmental Considerations
in India, Department of Economic Affairs Ministry of Finance Government of India
(Working Paper No.1/2009-DEA ) 15, (March, 2016),https://dea.gov.in/sites/default/
files/GST%20Reforms%20and%20Intergovernmental%20Considerations%20in%20
India.pdf
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in terms of the program it implements.42 The power of the States to raise
revenue for problems unique to them will be hindered.43 The essence
of a federal polity is the rule of different political parties and ideologies
can form the government different states and implement different
programs according to their ideology and economic trajectory.44 For,
instance the Southern States have always outperformed the country in
social and health parameters.45 In the words of economist Jean Dreze
“Kerala and Tamil Nadu routinely come at — or near — the top in
rankings of summary development indexes, they also surpass other
States in terms of the speed of improvement.” 46 Therefore it will lead
to restriction on the freedom to raise taxes for the purpose of such
programs and curtail the state legislature to spend its revenues as it
wishes.47
It would have served well for India to look at their federal
counterparts i.e. Canada and Australia in terms of implementation of
GST. In Canada the federal government has control over all indirect
taxes giving the provinces control over all the direct taxes which firstly
helps them in maintaining the federal structure and state autonomy.48
Secondly, ensures that there is no legislative trespass.49 In India the
center enjoys revenue from both direct taxes and more than half of GST
revenue.50 In Australia 75% of all taxes are raised by the commonwealth
and distributed in a very sophisticated manner.51 Leading to one tax
on the consumer rather than at two levels yet the states maintain their
say in the GST regime.52
The USA being the quintessential example of a federal polity has
still not felt the need to implement a GST regime which just goes to
show their commitment to a federal polity and the liberty of its federal
units to raise their own revenue and maintain their autonomy. 53 In all
the above examples the federal units in these countries have not lost
their taxing power.
42 Jayanta Roy Chowdhury, Balancing Fiscal Relations 16, Yojna ‘A Development
Monthly’, 31, 32 (2017)
43 Id.
44 Supra Note 19, at 39
45 Supra Note 41
46 Jean Drèze, The Gujarat middle, The Hindu,( MAY 10, 2014, 01:03 IST),https://www.
thehindu.com/opinion/op-ed/the-gujarat-middle/article5993938.ece#
47 Supra Note 43
48 Supra note 42, at 33
49 Alok Kumar Prassana, For A Mess of Potage: the GST’S Promise of Increased Revenue
to States Comes at the Cost of the Federal Structure of the Constitution, 28 National
Law School of India Review, 97,111, (2016); refer to Goods and Services Tax, in re,
1992 SCCOnLine Can SC 64 (Canada)
50 Supra note 48
51 Id.
52 Supra note 49; refer to A New Tax System (Goods and Services Tax) 1999, Sec. 1-3
53 Supra note 19, at 41
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With the coming of GST, another unitary aspect has been added
into the debatable federal structure of the Constitution that would
curtail state autonomy. This aspect is the supremacy of the Union
government over the deliberations put forth in the GST Council under
Article 279A54. The following two reasons can be attributed for such
dominance of the Union government:
6. Under Article 279A(9), any decision taken by the GST Council has
to be passed by a majority of not less than 3/4th of the members
present and voting. Further, under sub-clause (a) & (b) of the
same provision, the Union government has been bestowed with
1/3rd of the total votes and all other states combined have been
bestowed with 2/3rd of the total votes. By such a distribution of
votes, the Union government has indirectly been bestowed with
a veto power over any deliberations with respect to the GST
as no decision can be passed without 3/4 th majority, for which
the affirmation of the Union government becomes necessary.
This clearly undermines State autonomy in deciding their fiscal
policy.
7. Secondly, if any issues arise out of the recommendations put
forth by the GST Council, the power to establish a mechanism to
resolve such disputes has also been vested in the GST Council
itself, which is in clear violation of the principles of natural
justice as it goes against the principle of nemo judex in causa
sua, i.e., no- one should be a judge in his own case.
These two issues with respect to the GST Council can directly impact
the federal structure of India in general and the fiscal distribution of
powers in particular, and can act as obstacles for State governments
to put forth their interests in the GST Council. The present voting
structure imposes no obligation over the union to take on board all
States55. More so, there has already been much public disagreement
between so-called “producer States” and “consumer States” with
the former taking a view that a GST is fundamentally against their
interests.56
Though, one can also argue that such a division of votes has
purposely been created as there has always been a tilt in favor of
the Centre from a constitutional angle, keeping into mind the quasifederal features of our Constitution. Further, one can also associate
54 Alok Kumar Prassana, For A Mess of Potage: the GST’S Promise of Increased Revenue
to States Comes at the Cost of the Federal Structure of the Constitution, 28 National
Law School of India Review, 97,113, (2016)
55 Supra note 54. At 110
56 A SarvarAllam, GST and the States: Sharing Tax Administration, Vol. LI No 31
Economic and Political Weekly, (2016) http:// www.epw.in/journal/2016/31/webexclusives/gst-and-states-sharing-tax-administration.html.
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this feature to the concept of ‘co-operative federalism’ in the Indian
Constitution, wherein the Centre and States collaborate with each
other and collectively decide upon problems. Nevertheless, one thing
that is certain is that the introduction of the 101 st Amendment has
changed the contours of fiscal federalism in India.
Interplay between GST &the Doctrine of Pith and Substance
The division of taxing powers between the center and the state
were prior to the GST Law put under separate legislative heads as
mentioned. The Concurrent List does not entail many tax entries which
help in avoiding problems of overlapping and multiple-taxation.57 The
GST regime is a major deviation from the Constitutional scheme of
division of legislative powers enunciated under Art.24558 and Art.24659
clearly demarcate the scope of legislative powers among the two units.
The Judiciary has over the years developed various rules to determine
legislative competence of these legislative entries. The most frequently
used test in India is the doctrine of pith and substance which enunciates
that what really has to be seen in conflicting entries is the pith and
substance or the real nature and character of the levy which has to
be adjudged, with reference to the charge, viz., the taxable event and
the incidence of the levy.60 Firstly, what must be seen by the Court is
the true nature of the tax regardless of the nomenclature given by the
respective government.61 Secondly, the event on which the tax is levied
which in legal terminology is called a taxable event or incidence of levy.
The heart and soul of a fiscal statute is the character of the imposition
known by its nature i.e. the taxable event attracting the levy.62
The rules which apply to the interpretation of the non-tax entries
apply mutatis mutandis to the interpretation of the tax entries as well.63
Similarly, the rule of pith and substance is also to be applied to tax
entries to check the possibility of legislative trespass.64 GST not being
under any specific legislative entry under Schedule VII empowers both
Union and State to levy tax ‘concurrently’65 rendering the test of pith
and substance as ineffective.
The GST regime attracts the Canadian Doctrine of double aspect
theory which clarifies a law may have two aspects respectively for the
57
58
59
60
61
62
63
64
65

M.P. Jain, Indian Constitutional Law, 598 (7th Ed., Lexis Nexis 2017)
INDIA CONST. art. 245
INDIA CONST. art. 246
Atria Convergence Technologies Pvt. Ltd. v. State of Karnataka, ILR 2004 KAR 901
(India)
Municipal Council, Kota, Rajasthan v. Delhi Cloth &amp; General Mills Ltd., (2001) 3
SCC 654 (India)
Govind Saran Ganga Saran v. CST, (1985) 155 ITR 144, 148 (SC) (India)
Supra note 55
Godfrey Phillips India Ltd. v. State of Uttar Pradesh, (2005) 2 SCC 515 (India)
Supra note 19, at 36
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Centre and the State meaning that the subjects which fall within Union
List in one aspect, may, under another aspect, fall under State List. 66
Even under the Double Aspect theory there must be a distinct taxable
event.67
Under the GST regime there is no concrete taxable event defined
under the GST regime.The act fixes the taxable event of GST as
the ‘supply of goods & services’ and clarifies that the State and the
Union will be concurrently empowered to levy GST of intra-state and
International supplies.68 There is no concrete definition of the word
‘supply’. The word ‘goods’69 and ‘services’ are still defined in the various
statutes yet it is pertinent to define ‘supply’ so as to fix the taxable
event.70 Due to this wide definition the principle taxable event would
extend to the supply of anything and everything.71 It is settled law that
an uncertain definition of any component of a tax can be fatal to its
validity.72 Although, it is admitted that there is no express restriction
on double taxation in the Constitution, the taxable event must be
distinct.73 Therefore, the current GST regime is a fundamentally a
radical shift from the previous constitutional scheme of taxing entries.74
It is settled law that the state is plenary in their power of taxation,
therefore it is yet to be seen that in case of a conflict between the federal
units, will the GST council being a ‘recommendatory’ body ensure state
compliance or will we have 29 rates of GST defeating the idea of ‘One
Nation One Tax’.75
Conclusion:
The objective of any new taxation regime is to solve the problems
of the past. Multiple Tax rates were creating complexity under the
previous VAT regime coupled with the cost of tax administration and
compliance.76 Under the new GST regime, a particular good/service will
attract only one tax rate, and it will be same in all the states therefore
making it less complex.77 The GST being levied on a broad base having
a uniform rate would help the vendors by simplifying enforcement
66
67
68
69
70
71
72
73
74
75

Federation Of Hotel & Restaurant …v. Union Of India &Ors. 1988 SCR (3) 998 (India)
Union Colliery Co. of British Columbiav.Bryden, 1899 AC 580 (Canada)
Supra note 65
GST Act or Goods & Service Tax Act 2016,Sec. 2(52)
Supra note 65
Id., at 22
Id.
State of Bombay v. United Motors (India) Ltd., [1953] S.C.R 1069 (India)
Id., at 24
ArunJaitley, Speech tothe RajyaSabha(Aug. 3, 2016) http://164.100.47.5/newdebate/
240/03082016/14.00pmTo15.00pm.pdf.
76 Supra note 41, at 10
77 SurajJaiswal, Removing Cascading Effect of Taxes27, Yojna‘A Development Monthly’,
31, 32 (2017)
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and encouraging voluntary compliance.78 Where the GST benefits the
industries it imposes a double burden on the consumer to pay the
Central and the State GST.
The question of the federal structure being violated will also hang
over the GST regime as the rights of the states are curtailed. There is
a need for the GST council to be flexible as to accept changes as per
the needs of the state for the federal structure to remain intact. Any
chance of the GST being a success would require a massive amount
of coordination between the center and states.79 The GST council filled
with distrust between political parties casts a doubt on the functioning
of the Council.80 The regime radically deviates from the traditional
judicial principles of interpretation of lists. The judicial test of pith and
substance has also been by-passed by adding a new provision under
the Constitution. Certainly, the debate over GST is not over yet. The
issues with the law will come about once the implementation is under
way therefore it would have been ideal if a phase-wise implementation
of the GST had been sought by the Government to understand the
drawbacks.

78 Supra note 74
79 Supra note 54. At 110
80 Id.
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An Eagle Eye: Constitutional Analysis of
Real Estate (Regulation and Development)
Act, 2016
*Jai Bajpai
**Siddhant Kochar
The objective of the Act: An aspect to be examined
It is pertinent to start with the intention of the Act. It gives a clear
idea as to what the Act aims to achieve. It is upon this touchstone
that the Act must be ideologically tested. The Central Government has
enacted the real estate (Regulation and Development Act 2016) with
the following objective:
“An act to establish the Real Estate Regulatory Authority for
regulation and promotion of the real estate sector and to ensure sale of
real estate project, in an efficient and transparent manner and to protect
the interest of consumers in the real estate sector and to establish
an adjudicating mechanism for speedy dispute redressal and also to
establish the Appellate Tribunal to hear appeals from the decisions,
directions or orders of the Real Estate Regulatory Authority and the
adjudicating officer and for matters connected therewith or incidental
thereto.” 1
A perusal of aim and objective of the act leaves no room for doubt
that the act has been formulated with an aim and objective of ensuring
regulation and promotion of real estate sector and thus it has the
ardent duty of balancing the rights and interest of the consumers as
well as the promoters effectively.
Section 3 of the Act introduces an element of retrospectivity
which is violative of Article 20(1) and the Doctrine of Fairness
enshrined under the Constitution of India.
It is pertinent to note that Section 3 of the parent act mandates prior
registration of “Ongoing real estate projects” with the authority, has the
element of retrospectivity. The said projects include those which have
not received the completion certificate by the authority. It is submitted
that this provision will adversely impact the “Ongoing projects”. The
principle of lex prospicit non respicit, which means that ‘The Law looks
forward and not backward’ has been upheld in many cases.2 The said
* School of Legal Studies, University of Petroleum and Energy Studies, Dehradun,
** Advocate, High Court of Madhya Pradesh
1 The Gazette of India, Notification No. (N)04/0007/2003-16The Real Estate (Regulation
and Devlopment Act), 2016.
2 Govinddas v. Income Tax Officer [1976] 1 SCC 906, CIT Bombay v. Scindia Steam
Navigation Company Limited [1962] 1 SCR 788, CIT v. Vatika Township Pvt. Ltd
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Section 3 of the case then is opposed to the rule devised as it includes
real estate projects which have not received completion certificate prior
to the enactment of the Act.
The obvious basis of the principle against retrospectivity was the
principle of ‘fairness’, which must be the basis of every legal rule. The
doctrine of fairness was a relevant factor when construing a statute
that conferred a benefit without inflicting a corresponding detriment. 3
However, it is in reference to the principle that the retrospective element
of Section 3 is violating the principle fairness and hence it is violative
of the constitution.
It is also luminescent that the term “Ongoing Project” has neither
been defined in the Act of 2016, the Rules of 2016, and in any other
legislation, especially with regard to a real estate project, thus leaving
uncertainty as to the true connotation of ongoing projects which shall
be governed by the Act of 2016. It is ostensible that there are several
provisions in the Act which the promoters of ongoing projects were not
required to comply with, prior to the commencement of the Act and have
therefore not been complied with the by the promoters of the “Ongoing
projects”. However, by virtue of applicability of the Act, 2016 on the
“Ongoing projects”, the respective promoters of such projects, shall
be subjected to penalty and punishment as enunciated under Section
59 to 72 of the Act of 2016 for non-compliance and contravention of
various provisions of the Act from the date of the commencement of
the Act and coming into force of Section 3 and also from the date of
the registration of the ongoing project with the Real Estate Regulatory
Authority.
Heed has to be paid to the fact that “ongoing projects” have been
commenced after obtaining all the requisite permissions relating to
approval of layout, development permissions, building permissions,
permissions under environmental laws (where required), registration
under Colonizers Act, etc., and , hence, the arbitrary power granted
to the regulatory authority to refuse registration of ongoing projects is
clearly arbitrary and contrary to law.
Moreover, the Rules framed under the Parent Act should be
prospective in nature. Evidently, Rule 4 of the Rules of 2016 which
stipulates about the disclosure by promoters of existing projects. It is to
be observed that the above-mentioned rule exhibit the retrospective tilt
in the Rules which will make the compliance of the Rules burdensome
for the promoters and will adversely impact the already floundering real
estate sector in the State. It is submitted that the Rules should cover
the projects which have been embarked upon after the commencement
3

(2015)1 SCC 1.
Government of India & Ors v. Indian Tobacco Association [2005] 7 SCC 396, Vijay v.
State of Maharashtra & Ors [2006] 6 SCC 286
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of the Act of 2016 i.e. after 01/05/2017. This asseveration becomes
pertinent in the light of the fact that the Parent Act was enacted to
propel the growth of the Real Estate Sector. So, in such a light the
retrospective application of Rules appears to be contrary to the purpose
of the Act of 2016; the promotion of the Real Estate Sector.
On the subject of retrospectivity the hon’ble Supreme Court has
already adjudicated that introduction of retrospectivity must be done
carefully and has observed in for such situations that “It needs to be
realized that giving retrospective effect to the rules creates frustration
and discontentment since the just expectations of the officers are
falsified. Settled seniority is thereby unsettled, giving rise to long
drawn-out litigation between the promoters and direct appointees. That
breeds indiscipline and draws the High Court into the arena, which is
to be deprecated”.4
Moreover, the method of adjudicating the compensation amount
upon default, breach or contravention on the part of the promoter, the
method and rate of fixing penalty for various violations, contraventions
and breaches under the Act, did not exist in any of the previous
legislations when the agreements pertaining to “Ongoing projects”
were executed and have been introduced for the first time through the
impugned Act. Therefore the same cannot be applied on the promoters,
retrospectively, with respect to the “Ongoing projects”.
The general rule has always been that a legislation should not
change the nature of the transaction which rests upon a existing
legislation.5 Therefore, the Act, being a substantial new legislation,
should operate prospectively. The Act does not speak of the existing
laws in a delcratory or a claricatory manner. Rather, it is a substantive
piece of law which creates rights and liabilities, and therefore, presents
us with more reasons for its prospective application.
Perhaps no rule of construction is more firmly established than that
a retrospective operation is not to be given to a statute so as to impair
an existing right or obligation, otherwise than as regards matters of
procedure, unless that effect cannot be avoided without doing violence
to the language of the enactment. If the enactment is expressed in
language which is fairly capable of either interpretation, it ought to be
construed as prospective only.6
The Doctrine of Legitimate Expectation.
Number of expectation may arise either from a representation or
promise made by the authority, including an implied representation,
4
5
6

B. S. Yadav And Others Etcvs State Of Haryana And Others Etc [1980]1981 AIR 561,
1981 SCR (1)1024.
CIT v Vatika Township (P) Ltd, (2014), 271CTR(SC)1.
Maxwell’s Interpretation of Statutes, 12th Edn, Lexis Nexis (1969).
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or from consistent past practice. It is well settled that the doctrine of
legitimate expectation imposes a sense a duty on a public authority
to act fairly by taking into consideration all relevant factors. 7 Any
unreasonableness is considered as unfairness and violation of the
principles of natural justice. Therefore, if there is a positive order
passed by a public authority and such an order is source of a legitimate
expectation then repository is bound to have regard to such an order
in exercising the power.8 In this prose, the retrospectivity introduced
by the Section 3 of the Act will adversely impact the already concluded
agreement between the parties. It has created a situation where these
agreements will be subject to such provisions of the Act of 2016 which
were not in force when these agreements were entered into.
Constitutionality of the Act Examined for Want of Legislative
Power.
The Act is unconstitutional for want of legislative power of the
Central Government to legislate on a subject which exclusively falls
in List-II of Schedule 7 of the Constitution of India. It is pertinent to
mention that the Act exclusively falls within the domain of entry No. 5
and 18 of List-II of Schedule 7 of the Constitution of India9 and since
the laws relating to colonization are in the exclusive domain of the state
government, hence the union government has no legislative powers to
enact laws in relation to “land, rights in or over land, land tenures
and colonization”.
Furthermore, the matters of Local Government, Constitution
& Powers of Municipal Corporations, Improvement Trusts, Local
Authorities are enumerated under Entry no. 5 of list-II, Schedule 7 of
the Constitution of India. Therefore, such an exercise of legislative power
by the parliament without adhering to the mandatory procedure as
prescribed under Article 249 of the Constitution of India, is inconsistent
with the legislative scheme envisaged under the Constitution and the
said exercise is a clear infraction and violation of Article 246 & 248 of
the Constitution of India which draws a line between the State and the
Centre with respect to matters listed in the State and the Union List.
Delegation of Essential Legislative Provisions is Untenable on
the Touchstone of Constitutional Principles.
One observation is that the Centre while framing the provisions
for compounding of offences under the Section 70 of the Act have
delegated the essential legislative function to the State government.
The terms and condition for compounding of offences are an essential
legislative function. The said provision assume greater importance
7
8
9

J.P. Bansal vs State Of Rajasthan & Anr, (2003) 5 SCC 134.
Union of India v. Hindustan Development Corporation: 1993(3) SCC 499.
The Constitution of India 1950 ; 7th Schedule List II
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when it has the potential for having different terms and condition for
compounding of offences under different state rules. It will certainly
lead to uncertain situation where the offences under the parent act will
be treated differently under the different state laws.
It is a cardinal principle of law that the legislature cannot delegate
its essential legislative functions.10 As a general rule the Constitution
does not contemplate that one organ should assume the functions
belonging essentially to the other organ.11 The Act of 2016 delegates
the power to state governments with respect to matters relating to
prescription of the terms of compounding of offences under the Act
of 2016. Hence, such a delegation falls outside the purview of the
constitutional principles dealing with delegation of authority to make
laws.
The Freedom to Carry on Trade and Commerce and the Act.
One observation is that since the ongoing projects had their
inception, neither the Act was applicable nor there existed any
mandatory requirement for registration with the Real Estate Regulatory
Authority. However, with enactment and commencement of the Act
and the First Proviso to Sub-section 1 of Section 3, the registration of
such ongoing projects is mandatorily required, and at the same time
Authority constituted under the Act has been empowered to allow
or reject the application for registration filed by the promoters of the
ongoing projects . Thus, the ongoing project which never required any
permission from the Real Estate Regulatory Authority under the preexisting laws, has been left at the mercy of the said authority with
regard to the acceptance of application for registration of the project
by the said authority, which in effect constitutes an infraction of rights
of the promoters enshrined under Art. 19(1)(g) of the Constitution of
India.12
In such a scenario, a reasonable restriction on trade could
be one argument for such restrictions to become valid. However,
reasonableness of a restriction has be valid from both procedural as
well as substantive aspects of law.13Moreover, a restriction on a trade
or business is not tenable if it is arbitrary or drastic and has no relation
to, or goes much in excess of, the objective of law which it seeks to
impose.14 It is a settled principle that there must be a balance struck
between social control and the right of an individual.15 It seems that
10
11
12
13

Delhi Laws Act, Re, 1912, AIR 1951 SC 332: 1951 SCR 747.
Ram Jawaya v State of Punjab, AIR 1955 SC 549.
The Constitution of India, 1950, Article 19(1)(g).
Sreenivasa General Traders v State of Andhra Pradesh, AIR 1983 SC 1246: (1983) 4
SCC.
14 Sivani v State of Maharashtra, AIR 1995 SC 1770.
15 Chintaman Rao v State of Madhya Pradesh, AIR 1951 SC 118: 1950 SCR 759.
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to impose these laws on project which were already existing displays a
nature to ignore the right of an individual developer and which tends
to focus more on the social control aspect.
Comparison of the Act and the inconsistency of it with respect
to State rules.
The table below enumerates the State real estate rules that run
along with the Act and the inconsistencies therein:Definition of Real
Estate Project
/ On-going
projects provided
under Section
2(zn) of the Act

Provision of
Penalties for
Non- Compliance
(provided in Sec
59(2), 63, 64, 65,
66, 67 and 68):

Madhya
Pradesh

Rule 2(2) –
The provision
attuned with the
parent Act.

The provision
in Rule 34 is
different from
the Parent Act
in a sense there
is an attempt
to reduce the
scope of the
parent act in a
sense that they
have eliminated
the scope of
persistent
defaulters.

Gujarat

Rule 2(2) – The
provision is in
line with the
parent Act.

The provisions in
the Rules lacks
clarity. In the
Rule 9 it is not
specified.

The provisions
in the Rules
lacks clarity. The
Rules have not
elaborated over
this issue.

Kerala

Rule 2(1)
(al)- There is
dilution from the
definition of the
parent act.

Kerala (Rule 51)
– mostly in line
with the parent
act. However, it
differs in terms
of mandating
specific amounts
for the defaults

The Rule given
in 3(3)(h)(iv) are
attuned with the
parent act.

States

Norms for
withdrawal of
amount from
separate accounts
[provided in
Section 4 (2) (l) (D)
The Rule in
4(1) and (2)
has diluted the
parent act and
has sought to
impose land and
construction cost
on the promoter.
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Andhra
Pradesh

Rule Sec 2 (1)
(o)- There is
dilution from
the parent act
it includes
projects which
occupancy/
completion
certificate has
not been issued
but has excluded
certain projects
which fulfils
certain criteria.

The provision
in Rule 47 is
different from
the Parent Act
in a sense there
is an attempt
to reduce the
scope of the
parent act in a
sense that they
have eliminated
the scope of
persistent
defaulters.

The rule given
in 5(1) and (2)
has diluted the
parent act and
has sought to
impose land and
construction cost
on the promoter.

Uttar
Pradesh

Rule 2(1) (h) There is dilution
from the parent
act it includes
projects which
occupancy/
completion
certificate has
not been issued
but has excluded
certain projects
which fulfils
certain criteria.

The provision
in Rule 32 is
different from
the Parent Act
in a sense there
is an attempt
to reduce the
scope of the
parent act in a
sense that they
have eliminated
the scope of
persistent
defaulters.

Rule 5 (1) and (2)
has diluted the
parent act and
has sought to
impose land and
construction cost
on the promoter.

The Effect of Act and the Prescribed Rules: A Mismatch of
Modus Operandi.
A bare perusal of the provisions of Rule 9(2) of the rules, makes
it axiomatic that though Section 13 of the Act does not contemplate
a retrospective application of the provisions of the Act of 2016, to
the concluded contracts relating to “Ongoing Projects”, however Rule
9(2) have the effect of making the provisions of the Parent statute
retrospectively applicable, by subjecting the agreements already
executed between the promoters and purchasers , relating to “Ongoing
projects” to the provisions of the impugned legislation.
It is when retrospective operation of the provisions of the Parent Act
are not envisaged , the Rules framed there under, have to be declared
void, if the subordinate legislation is inconsistent with the provisions
of the Parent Statute, in its application.
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Similarly, the promoter of the “Ongoing projects” have executed the
agreement with allottees, upon mutually agreed terms before coming
into force of the impugned Act and without adhering to the format of
Sale Agreement, prescribed by the rules formulated by different state
governments under Section 13(2) of the impugned Act.
It is to be observed that Section 13 (2) of the Act & the Rule 9
of impugned Rules, prescribes a format of Agreement to Sale thereby
compelling the promoters of the “Ongoing projects”, to enter into new
Sale Agreement with the purchasers, in complete disregard of the terms
of the pre-existing contracts and causing irreparable prejudice to them.
It is pertinent to note the basic rule of contractual law that a contract
is a consensual act and the parties are free to settle any terms as they
please so far as it is not against the general priciples of contract.16
In such a situation application of such provisions on the “Ongoing
projects” would require the promoter of such projects to enter into
new agreements in accordance with the format prescribed by the
rules and the existing agreements have to be discarded, which can
trigger disputes and litigation between the parties to such agreements.
However, statutory provisions may also override the terms of an
agreement or contract17 but heed has to be paid to the fact that the
voluntary aspect of the contract appears in the choice availiable to one
party whether to enter into contract or not, and if so, with whom and
in respect of certain terms which under the statute can be avoided by
providing to the contrary. Once the relationship has been formed based
on a statute, the obligations flow from that very statute only.18
Morever, Rule 9 of the impugned rules requires strict adherence to
format of agreement of sale as per Annexure-A appended to the rules
2016.However, a perusal of format prescribed under rules formulated
by different state governments makes it deducible that the format so
prescribed is merely illustrative in nature and parties are free to modify
the terms of the contract in accordance with Section 13 of the Act.
In this sense, the nature of a contract which was entered into by
the promoters and the customers under previous legislation cannot be
changed according to will of one party.19 This is the effect of validity
of a contract. A contract made on the basis of rules framed by a State
authority are binding upon the parties.20Hence, the agreement entered
16 State of Madras v. Ramalingam & Co., AIR 1956 Mad 695 at 701; Sat Narain v Union
of India, AIR 1961 Pun 314 at 316.
17 Beedi & Cigar Workers (Conditions of Employment) Act, 1966.
18 Claude-Lila Parulekar v. Sakal Papers Pvt. Ltd., AIR 2005 SC 4047, (2005) 11 SCC
73.
19 Karnal Distelliry Co. (P) Ltd. v. Union of India, AIR 1977 SC 509; Ishwar Dass Nassa
v. State of Haryana, AIR 2012 SC 852, 2012 (1) SCC 753.
20 Ratiram v. Kshetrahari Sarkar, AIR 1955 Cal 210, Nirmala Bala Dasi v. Sudarsan
Jana, AIR 1980 Cal 258.
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into by the promoters and the customers based on a previous legislation
cannot be brought to a derogatory change by introduction of a new
legislation which alters the contract which are already concluded.
It is to be submitted that such rules and regulation will have a
negative impact on the Real Estate Sector. It is expected that it will
delay the launch of new real estate projects because a particular
project will not be allowed to launch without the requisite clearances
from the government. However, as evident from the concerned rules
it has given huge arbitrary power to the Authority, which in turn will
slow down the development of real estate projects. This is due to the
fact that the promoter or developers are hesitant in view of the Rules
which they believe have some certain biases against them. This will
have an adverse impact on an already burdened real estate sector. The
arbitrary powers given to the Authority by the Rules are reminiscent
of the bygone days of License Quota Raj. These rules have a potential
to unleash a new license quota raj over the real estate sector in the
country. This will adversely impact the real estate sector.
Conclusion:
The emanation of real estate laws has been to promote the welfare
of the real estate developers and the buyers. Laws of equality which are
omnipresent in every facet of law has to be present in the real estate
sector in order to promote balance between the rights of the buyer and
the developer. However, on examination of the Act it seems that it has
tendency to lean towards the rights of buyers, while keeping the rights
of developers at bay. The Act on examination seems to be detterent
in nature to the developers, rather than promoting equality between
the two parties. Recently, the validity of the Act has been upheld by
Hon’ble Bombay High Court.21The brunt of this has to be suffered by
the developers. So far this decision of the Hon’ble High Court has not
been challenged in the Supreme Court. However, with the passage of
time, the time may come that it may be challenged and the Act will
again be tested thoroughly under the microscope of the apex court and
in that it may be found out that the Act is against its very own object
that it sets to achieve.

21 Neelkamal Realtors Suburban Pvt. Ltd. and Ors. v.Union of India, 2018 (1) RCR
(Civil) 298.
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APPLYING ‘SEAT-CENTRICITY’ PRINCIPLE
TO DOMESTIC ARBITRATIONS: A
BLESSING IN DISGUISE?
*Kishan Kumar Gupta
*Varun Agarwal
Introduction:
The concept of ‘seat of arbitration’ is well established in both the
theory as well as the practice of international arbitration. 1 It is a wellknown fact that the choice of ‘seat’ not only indicates the geographical
place where the arbitration is to be conducted, but also establishes a
territorial link between the said place and the arbitration itself. That
is to say, the arbitration is governed by the law of the place where it
is held. In addition to this, choice of seat of arbitration also casts a
mandate over the courts of the seat to exercise supporting role and
supervisory jurisdiction necessary to ensure the effectiveness of the
arbitral procedure. Hence, it is also sometimes referred to as ‘legal
centre of gravity’ or ‘juridical seat’ of the arbitration.2
The principle finds its mention in various foundational rules,
treatises and conventions on international arbitration including the
Geneva Protocol of 19233 and the New York Convention of 19584.
However, in India, it was only after the 2012 judgment of the Supreme
Court (“SC”) in Bharat Aluminium Co. v. Kaiser Aluminium Technical
Services Inc.5(“BALCO”) that the principle was expressly acknowledged
to govern the country’s arbitration jurisprudence. Even then, Indian
courts only assumed the principle to imply the inclination of contracting
parties to choose a place in a country that is ‘neutral’ to the process,
in the sense that none of the contracting parties have their place of
business in the country which may give them any unfair advantage
due to the application of law of that country.6
As is apparent from the above, ‘seat centricity’ principle was
only intended to apply to international arbitrations where both the
* B.A. Ll. B. IV year, Dr. RML National Law University, Lucknow
** B.A. Ll. B. III year, Dr. RML National Law University, Lucknow
1 Gabrielle Kaufmann-Kohler, Identifying and applying the law governing the arbitral
procedure: The role of the law of the place of arbitration, (1999) 9 ICCA Congress
Series p. 336.
2 Redfern and Hunter on International Arbitration (Blackaby, Partasides, Redfern et al.
eds., 6th ed.2015) p. 173.
3 Geneva Protocol 1923. art. 2.
4 New York Convention 1958. art. v(1)(a), (d) and (e).
5 Bharat Aluminium Co. v. Kaiser Aluminium Technical Services Inc., 4 SCC 126 (2012).
6 Bharat Aluminium Co. v. Kaiser Aluminium Technical Services Inc., 4 SCC 126 (2012)
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parties came from different jurisdictions. Its application in domestic
arbitrations involving local parties who are governed by the same set
of laws has always been considered7 alien to the whole reasoning of
choosing a neutral seat consisting of neutral laws for parties coming
from different jurisdictions. Nevertheless, the SC case of Indus Mobile
vs Datawind8(“Indus Mobile”)had extended the applicability of the
principle to domestic arbitrations by granting the courts of the seat
of arbitration exclusive jurisdiction over the arbitral process to the
exclusion of all other courts in India. At first, such an extension might
appear as a legitimate exercise of harmonizing the law and practice of
domestic arbitration with international arbitration. However, at a closer
look, it appears to be completely against the scheme of the Arbitration
and Conciliation Act of India, 1996 (“the 1996 Act/the Act”)9.
We attempt to reason through this paper that although the intention
behind the Indus Mobile judgement is commendable, it might prove to
have certain implications over the domestic arbitral practice. However,
we also submit that if the Indian courts are in favour of adopting such
a practice in the long run, then it calls for certain crucial amendments
in the 1996 Act. To that effect, this paper is divided into five parts.
Part I deals with the interplay between Section 2(1)(e) and Section
42 of the 1996 Act that helps in the determination of the competent
court having jurisdiction over domestic arbitral proceedings seated in
India. By contrast, Part II deals with the introduction of ‘seat’ theory
in the Indian arbitration jurisprudence which created a confusion as
to which court would be said to have ‘proper’ jurisdiction over domestic
arbitral proceedings seated in India. Part III discusses the position
adopted by Indus Mobile case to settle the said dilemma. Further, Part
IV delineates the possible implications of Indus Mobile judgement and
also sets out a list of proposed amendments in both the situations i.e.
when the judgement is to be followed in its letter and spirit and where
the judgement is over-ruled by a subsequent SC pronouncement.
Lastly, Part V is made up of the conclusion part where the authors
express their own view about this whole situation.
Understanding the scheme of the 1996 Act
The scheme of Code of Civil Procedure (“CPC”) is such that multiple
courts may act as court of competent jurisdiction for the same dispute
if one of the several factors which gives rise to jurisdiction such as
subject-matter of the suit, place of residence of the parties, or cause of
action, is satisfied. Section 15 to 21 of the Code embodies this principle
and gives concurrent jurisdiction to multiple courts to grant the relief
claimed. However, for the benefit of Suitor and to prevent multiplicity of
7
8
9

V. Niranjan & Shantanu Narvane, ‘Bhatia International Rightly Overruled: The
Consequences of Three Errors in BALCO’, 9 SCC J. 26 (2012).
Indus Mobile Distribution Pvt. Ltd. v. Datawind Innovation Pvt. Ltd., 7 SCC 678 (2017).
Arbitration and Conciliation Act 1996. art. VI.
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suits, Section 10 of the Code prevents Courts of concurrent jurisdiction
from simultaneously adjudicating upon parallel suits filed for the same
cause of action, for the same matter and for the same relief.
On similar lines, the expression ‘Court’ has been defined under
Sec. 2(1)(e) of the 1996 Act to mean the Court having jurisdiction to
decide the questions forming the subject matter of the arbitration if
the same had been the subject matter of a suit. There is no reference
to the place where the parties reside, dwell or carry on business in
the section. However, it directly relies on ‘subject matter of a suit’ to
make reference to the scheme employed by CPC for determination of
jurisdiction of competent court. The definition has been best described
by the Delhi HC case of Ge Countrywide Consumer10 wherein, the court
observed that a court in which an application under the 1996 Act is
instituted must imagine that the arbitration clause does not exist and
ascertain whether it would have had jurisdiction to entertain a suit
relating to that dispute as per CPC. It is not necessary for a court
to have jurisdiction over the entire property forming subject-matter
of the arbitration or for the whole cause of action to arise within its
jurisdiction.11
As is evident from the foregoing discussion on the definition of ‘Court’,
it is possible for two or more than two Courts to assume jurisdiction
over an arbitral proceeding relating to subject matter situated or
cause of action arising within the jurisdiction of different courts (given
the court having jurisdiction to entertain objections must also have
pecuniary jurisdiction to over the subject-matter in dispute). To avoid
conflict and scramble at any stage, Section 42 was included in the 1996
Act. Section 42 is comparable to Section 31(4) of the Arbitration Act
1940 (“the 1940 Act”)12 which was incorporated to confer exclusive
jurisdiction regarding arbitral proceedings to a Court before which, the
first application with respect to the concerned arbitration agreement
is moved.13 Section 42, therefore, puts a positive embargo on the
invocation of jurisdiction of various courts by stipulating that final
adjudication of disputes arising out of the same arbitration agreement
shall be done by the same Court and “no other Court”.
That being the scheme of the Act, the question of determination of
competent court having jurisdiction over arbitral proceedings seated
in India is still not settled. This is apparent in the divergent opinions 14
10 Ge Countrywide Consumer Financial Services Ltd. v. Surjit Singh Bahtia& Mr. Jaspal
Kaur, SCC Online Del. 372 (2006).
11 Yeshwant Rao Ganpat Rao Vipat v. Dattatraya Ramchandra Rao Vipat, AIR 1940 Nag.
191.
12 Milkfood Pvt. Ltd. v. G.M.C. Ice Cream (P) Ltd., SCC Online Del. 662 (1998).
13 Guru Nanak Foundation v. Rattan Singh & Sons, AIR 1982 SC 2075.
14 See Indus Mobile Distribution Pvt. Ltd. v. Datawind Innovation Pvt. Ltd., 7 SCC 678
(2017); Antrix Corporation Ltd. v. Devas Multimedia Pvt. Ltd., SCC Online Del. 9338
(2018); Spentex Industries Ltd. v. Louis Dreyfus Commodities India, SCC Online Del.
7257 (2019).
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of various courts on this aspect, particularly, after the introduction of
the concept of ‘seat-centricity’ in domestic arbitrations seated in India.
The introduction of ‘seat’ theory in the Indian Arbitration
regime
The 1996 Act was first of its kind arbitration legislation of the
country designed following the footsteps of UNCITRAL Model Law, an
international guideline on standard practices in arbitration law that
firmly embodies the principle of seat centricity.15 After the coming into
force of the 1996 Act, Indian courts were found to be struggling with
the scheme of this new law. Various erroneous observations 16 made
by the Supreme Court surfaced on the point of applicability of the Act.
However, on 6th September 2012, the SC delivered the much-awaited
BALCO judgement which represented a paradigm shift away from the
prevailing arbitration jurisprudence in the country. The judgement has
unequivocally recognized the seat centricity principle i.e. the seat of the
arbitration is the ‘centre of gravity’ of the arbitration.
However, what is important to note here is the fact that the dispute
in BALCO was with respect to an award passed in an international
commercial arbitration (“ICA”) with its seat in London. Therefore, the
ruling of BALCO that the principle of ‘seat centricity’ has been adopted
by the 1996 Act, appears to be limited only to the classification of
arbitrations having its seat within and outside the territory of India.
If the arbitration is indubitably seated in India, then it is uncertain
what will be the effect of the seat-centricity principle where the choice
has to be made between two domestic seats which are essentially two
different cities within the same country. To put it differently, BALCO
made differentiation between the two Parts of the Act by placing reliance
on the territoriality principle/seat centricity principle but it failed to
completely deal with its implication on jurisdiction of the courts in
domestic arbitrations where a city is chosen as the seat of arbitration
over any other city in India.17 In Paragraph 96 of its judgment, BALCO
recognizes two courts as Court of competent jurisdiction:
(a) Court of the seat of arbitration, thus recognizing the seat
centricity principle; and
(b) Courts where the subject matter of the arbitration is located if
the same had been the subject matter of a suit, thus recognizing
the principle given under Section 2(1)(e).
15 UNCITRAL Model Law. art. 1(2).
16 SeeBhatia International v. Bulk Trading S.A., 4 SCC 105 (2002); Venture Global Engg.
v. Satyam Computer Services Ltd., 4 SCC 190 (2008); Yograj Infrastructure Ltd. v.
Ssangyong Engineering & Construction Co. Ltd. 12 SCC 359 (2012); Indtel Technical
Services Pte. Ltd. v. W.S. Atkins PLC, (2008) 10 SCC. 308; Citation Infowares Ltd. v.
Equinox Corporation, (2009) 7 SCC 220; Dozco India Pvt. Ltd. v. Doosan Infracore Co.
Ltd., (2011) 6 SCC 179.
17 See Supra Part I.
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The inadequacy of the judgement lies in an illustration used in
the same paragraph which highlights the supervisory jurisdiction of
court of the seat of arbitration over and above the court with ‘proper’
jurisdiction as per Sec. 2(1)(e). Accordingly, it is authors’ opinion that
BALCO judgement created an ambiguity while interpreting definition
of the term ‘Court’ and thereby giving jurisdiction to the courts of the
neutral seat of arbitration in its illustration as against the courts of the
city where the subject matter is located or cause of action arose.
Indus Mobile judgement: Clearing the air on jurisdiction of
various domestic courts
Much to the surprise of many, Supreme Court in the recent case of
Indus Mobilehas extended the applicability of seat-centricity principle
to all those arbitrations which are predominantly seated within India.
That is to say, to the parties’ choice of one city as the seat of arbitration
over any other city within the same territory. This can clearly be seen to
have far-fetching implications as it has the potential to confer exclusive
and supervisory jurisdiction to courts of one city alone to the exclusion
of all other courts in the territory of India. While some may argue18 that
Indus Mobile case involved an ‘exclusive jurisdiction’ clause relying on
which, courts of Bombay were grated exclusive jurisdiction over the
proceedings and not because of the designation of seat, this argument,
however, ignores the observation made in paragraph 20 of the same
judgement wherein, the court observed that irrespective of conferring
exclusive jurisdiction to a particular court, “the moment the seat is
designated, it is akin to an exclusive jurisdiction clause.”19
Indus Mobile judgement can thus be said to have clarified paragraph
96 of BALCO decision and have given immense importance to the
designation of seat in an arbitration.
Implications of Indus Mobile Judgement
The Indus Mobilejudgement has enhanced the importance of a welldrafted and well-defined arbitration agreement in contracts since the
question of deciding the jurisdiction in domestic arbitrations will now
be governed by the parties’ choice of seat. Now, whenever a dispute will
arise between the parties and the concerned arbitration clause will be
invoked, the supervisory jurisdiction of the court would not be tossed
around on the grounds of subject matter or cause of action. Instead,
the jurisdiction will immediately be granted to the court of the seat of
18 Prashant Daga, India: Implications Of Designating ‘Seat’ In Domestic Arbitration,
Mondaq (August 22, 2018), Available at http://www.mondaq.com/india/x/729506/
trials+appeals+compensation/Implications+Of+Designating+Seat+In+Domestic+
Arbitration.
19 Indus Mobile Distribution Pvt. Ltd. v. Datawind Innovation Pvt. Ltd., 7 SCC 678 (2017).
para. 20.
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arbitration. Consequently, there will be no issues of multiple courts
assuming jurisdiction over the same arbitral proceedings and hence,
Section 42 of the Act will serve no useful purpose.
Having said that, now the Indian arbitration jurisprudence regarding
the jurisdiction of courts in domestic arbitrations is set to develop in
either of the following two manners:
1. A subsequent SC judgement might overturn the judgement of
Indus Mobile and reinstate the prevailing approach of granting
jurisdiction to a court based on the interaction between Section
2(1)(e)(i) and Section 42 of the 1996 Act (hereinafter “the first
approach”); or
2. Indus Mobile can be made the rule of law by repealing Section
42 and amending the definition of ‘Court’ under Section 2(i)(e)
of the Act to introduce the concept of seat centricity even in
domestic arbitrations (hereinafter “the second approach”).
THE FIRST APPROACH
Opting for the first approach and maintaining the status quo will
result in a situation wherein, Indian courts will continue to grapple
with the question of grant of jurisdiction to the competent court. This
in effect means that the 1996 Act will continue to have two separate
schemes of granting jurisdiction to courts in matters related to
arbitration i.e. by the application of seat-centricity principle, if it is
ICA seated in India while by the conjoint reading of Sec. 2(1)(e)(i) and
Sec. 42, if it is domestic arbitration seated in India. Dealing differently
with international and domestic arbitration is a practice that has been
adopted by most national legislations.20 This is usually done to permit
application of comparatively more “pro-arbitration” procedures and
rules in international disputes, which may not be suitable for purely
domestic matters.21 Quoting Mr. Gary Born from his famous treatises:
“the reason for distinguishing international matters from domestic
ones rests on the greater jurisdictional, choice of law and enforcement
uncertainties in the international context and therefore, the need for
predictability and certainty in international commerce.”22 At present, the
1996 Act follows the policy of having separate schemes for domestic
and international arbitrations while, inter alia, designating courts
under Section 2(1)(e); designating appointing authority for arbitrator(s)
under Section 11(12); and deciding the substantive law of the main
20 See Switzerland Federal Code on Private International Law 1987; Singapore
International Arbitration Act 1994; United States Arbitration Act 1925; New French
Civil Procedure Code.
21 SeeScherk v. Alberto-Culver Co., 417 US 506 (1974), 517; Mitsubishi v. Soler ChryslerPlymouth, 473 US 614 (1985).
22 Gary Born, International Commercial Arbitration (1st ed. 2009) pg. 111.
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agreement under Section 28(1). Even the proposed 2018 Arbitration
Bill maintains this policy by limiting the imposition of time limit for
completion of arbitral proceedings to domestic arbitrations only.23
As outlined in the introductory part, the significance of having
separate schemes for granting jurisdiction for international and
domestic arbitration lies in the fact that determination of seat is a
concept only relevant to international arbitrations. This is because
parties wish to choose a country as an arbitral seat only because they
see it as a neutral seat that governs a number of distinct legal issues,
particularly, “(a) the national arbitration legislation applicable to the
arbitration; (b) the law applicable to the external relationship between the
arbitration and national law and courts (including annulment of award);
(c) the law applicable to internal procedures of arbitration (including equal
treatment and due process); and (d) the law presumptively applicable to
the substantive validity of the arbitration agreement”.24 Conversely, in
domestic arbitrations, both the parties are governed by the same set
of laws and hence, there is no question of choosing a neutral seat. In
such a case, deliberation upon seat would not lead to any variation
in the above-mentioned laws as arbitration in any city of India would
essentially be governed by the same central legislation.
Further, in the recent times, High Courts have also tried to twist
the interpretation of Indus Mobileto avoid extension of seat centricity
principle to domestic arbitrations. The most relevant case in this
regard is Antrix Corporation Ltd. v Devas Multimedia Pvt. Ltd. 25, where
the Delhi High Court supposedly interpreted BALCOand Indus
Mobileharmoniously and concluded that in domestic arbitrations,
designation of a seat alone would not confer courts with exclusive
jurisdiction, in absence of an exclusive jurisdiction clause to that
effect. By doing so, the court tried to dilute the impact of the principle
enunciated in Indus Mobile case on the interplay between Sec. 42 and
Sec. 2(1)(e)(i) of the Act for the determination of competent court to
exercise jurisdiction over an arbitral proceeding. This is a conspicuous
example of the protectionist approach of the lower judiciary which
signals its intent of not bringing about such a major change in the
domestic arbitration jurisprudence of the country.
While there is unquestionably some merit in preserving separate
mechanisms for different categories of arbitrations, there is,
nevertheless, an urgent need to make certain amendments in the 1996
23 The Arbitration and Conciliation (Amendment) Bill, 2018, Proposed amendment
to section 29A, Availabel at https://www.prsindia.org/sites/default/files/bill_
files/The%20Arbitration%20and%20Conciliation%20%28Amendment%29%20
Bill%2C%202018.pdf.
24 Gary Born, International Commercial Arbitration (2nd ed. 2014) pg. 2053.
25 Antrix Corporation Ltd. v. Devas Multimedia Pvt. Ltd., SCC Online Del. 9338 (2018).
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Act for it to be manifested clearly, so that the prevailing uncertainty
regarding grant of jurisdiction to courts in both, ICA and domestic
arbitrations seated in India gets settled conclusively.
Recommendations if the first-approach is adopted:
Clear incorporation of seat centricity principle through the
definition of ‘Court’ in ICAs
Since the 1996 Act is a consolidated legislation that is applicable
to both international and domestic arbitrations 26, specific provisions
that treat the two categories differently has to be stipulated clearly.
For the purposes of jurisdiction of local courts, this has been put in
place through the two clauses mentioned under Section 2(1)(e) of the
Act. As discussed above, clause (i) effectively expresses the intention
of legislatures to grant jurisdiction to a court in domestic arbitrations
as per the scheme of CPC. However, clause (ii) fails to clearly reflect
the conferment of exclusive jurisdiction to the courts of the seat of
arbitration in ICAs seated in India. Therefore, the authors are of the
view that a suitable amendment may be made to Section 2(1)(e)(ii) to
ensure that only High Court of the Indian State in which the seat is
located act as a court competent to perform functions referred to in
Article 13(3), 14 and 34(2) of the Model Law.27
Recommendation
An amendment may be made to section 2(1)(e)(ii) of the 1996 Act
substituting the words “the High Court in exercise of its ordinary original
civil jurisdiction, having jurisdiction to decide the questions forming the
subject-matter of the arbitration if the same had been the subject-matter
of a suit, and in other cases, a High Court having jurisdiction to hear
appeals from decrees of courts subordinate to that High Court;” with the
words “where the place of arbitration is, or is to be, in a State:
(i)

the High Court of that State; or

(ii)

if there is no High Court established in that State—the High Court
that has territorial jurisdiction in relation to that State;”

Removing purely domestic arbitrations from the scope of
Section 20 of the Act
The first approach advocates against the application of seat
centricity principle in purely domestic arbitrations seated in India. As
a consequence, an amendment is needed in Section 20 of the 1996 Act
which presently signifies the importance of place of arbitration and
26 See German ZPO. § 1025; English Arbitration Act 1996. § 2; Spanish Arbitration Act
2003. art.3.
27 Australian International Arbitration Act 1974. Sec. 18(3).
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casts a mandate on the arbitral tribunal to designate the same if the
parties fail to agree on it. However, as ICAs are also governed by the
same ‘Part’ of the Act, it can only be done by introducing a specific
provision that treat the two categories of arbitrations differently, as
has been done in Section 2(1)(e), Section 11(12) and Section 28 of the
Act. Accordingly, the authors are of the opinion that the relevance of
Section 20 should only be restricted to ICAs seated in India by inserting
words to that effect.
Recommendation
Section 20 of the 1996 Act may be amended completely to provide
for the ‘Place of arbitration’ in the following terms:
“20. Place of arbitration. — In international commercial arbitration, (1) ‘The place of the arbitration’ means the juridical seat of the
arbitration.
(2) The parties are free to agree on the place of arbitration.
(3) Failing any agreement referred to in sub-section (2), the place of
arbitration shall be determined by the arbitral tribunal having
regard to the circumstances of the case, including the convenience
of the parties.
(4) Notwithstanding sub-section (1), sub-section (2) or sub-section (3),
the arbitral tribunal may, unless otherwise agreed by the parties,
meet at any place it considers appropriate for consultation among
its members, for hearing witnesses, experts or the parties, or for
inspection of documents, goods or other property.”
For bringing clause (ii) of Sec. 2(1)(e) out of the purview of
scope of Sec. 42
This suggestion flows from recommendation (i) proposed above and
is premised on the assumption of considering seat centricity principle
as the sole governing factor for determination of jurisdiction of courts
in ICAs seated in India. Since the attempt is to bring the determination
of jurisdiction of HCs in clause (ii) of Sec. 2(1)(e) out of the purview of
the scheme of CPC, the corresponding Section 42 of the Act, which was
introduced to prevent multiplicity of jurisdiction by the application of
CPC principles, also needs to be amended accordingly. Therefore, the
authors are of the opinion that a suitable amendment may be made to
Section 42 to clarify that designation of a city as the seat of arbitration
will inevitably grant the HC having territorial jurisdiction over that
city, the exclusive jurisdiction over the concerned arbitral proceedings.
Therefore, the utility of Section 42 is of no significance in ICAs seated
in India.
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Recommendation
A proviso maybe added to Section 42 providing that in the case
of international commercial arbitration, the High Court of the State,
where the place of arbitration is located, shall alone have jurisdiction
over the arbitral proceedings.
THE SECOND APPROACH
By contrast, opting for the second approach has its own advantages
and if backed by legislative amendments, can help India in becoming a
more arbitration friendly nation. However, if the seat centricity principle
was to be extended to domestic arbitrations, then the parties will
have to observe additional precaution while drafting their arbitration
agreement and mentioning the seat of the arbitration.
As a matter of fact, seat centricity principleis already followed
in ICAs seated in India and its extended application to domestic
arbitrations will only bring uniformity in the arbitration jurisprudence
of the country. Even before the Indus Mobile judgement, supervisory
jurisdiction of a court in ICA seated in India with two foreign parties,
where neither any cause of action arose nor any subject matter was
located in India, was in any event decided on the basis of seat. 28
Presently, High Court exercising ordinary original civil jurisdiction
over the city mentioned as seat in the arbitration clause is given the
supervisory jurisdiction over such arbitrations.29 Therefore, applying
the seat jurisprudence to arbitration with Indian parties will only be a
step towards a robust uniformed arbitration structure. Furthermore,
its application to domestic arbitrations will solve the problem of parties
initiating proceedings in multiple courts. As there is a possibility of the
cause of action to arise or the subject matter to be located in multiple
cities, the parties consider it as their right to approach the courts
of any of these cities. Although they are not completely mistaken in
their understanding, but their failure to take into account the purpose
fulfilled by Section 42 inevitably leads to delay in the conclusion of
the proceedings.30 This affects the expeditious disposal of arbitration
matters since the courts are first compelled to determine the court of
competent jurisdiction before coming to the primary issues. Application
of Indus Mobilewill eliminate this additional burden faced by the
Indian judiciary because then the question of court having competent
jurisdiction over subject matter or the cause of action will be irrelevant
and seat alone will regulate the jurisdiction of sundry courts over
arbitral proceedings.
28 Enercon (India) Ltd. v. Enercon GmbH, 5 SCC 1 (2014).
29 S.K. Dholakia &AarthiRajan, Not Three but Half an Error in BALCO: Bhatia International
Rightly Overruled, (2013) 1 SCC J. 81 (2013).
30 Nissho Iwai Corporation v. Veejay Impex &Ors., ¶ 7 SCC Online Cal. 65 (2000).
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What is more significant is the reason why parties tend to choose a
particular city as their seat of arbitration. Some authors have argued31
that the choice of seat has never been about which court will exercise
jurisdiction but about determining the law of the place of the arbitration.
The authors disagree with this opinion. Although the applicable laws
remain uniform when the seat of arbitration is predominantly in India, in
recent times, there have been other factors which make the supervisory
jurisdiction of certain courts favorable over others. Few specific High
Courts like Delhi and Bombay, are considered more expeditious and
have contributed significantly to arbitration law jurisprudence over
past few years. It is beneficial for parties to choose these cities or any
other city covered under the jurisdiction of these courts as their seat
of arbitration. For instance, on an average, Delhi High Court takes not
more than 3 days to grant ad-interim relief from the date of filing.32 On
the other hand, choice of Mumbai as the seat of arbitration may come
to the rescue of a party who is concerned with the acknowledgement of
an emergency arbitral award in India. This is so because the Bombay
HC has a precedent set to that effect. In HSBC PI Holdings (Mauritius)
Ltd. v. Avitel Post Studioz Ltd. &Ors.33, the Bombay HC granted interim
relief u/s 9 of the 1996 Act in the same terms as that of an emergency
award by a SIAC appointed emergency arbitrator thereby, rescuing
the essence of the award. But at the same time, Delhi High Court in
Raffles Design International v. Educomp34, for all practical purposes,
ignored the order of a SIAC appointed emergency arbitrator citing
that the 1996 Act is silent on the enforcement of emergency awards/
orders of an arbitral tribunal.35 It is no secret that high courts always
remain skeptical about accepting the precedents of other high courts36
and hence, granting exclusive jurisdiction to one HC over the other by
specifying seat in the arbitration clause appears to be the safest bid
for a party to the arbitration agreement. Also, certain places are better
equipped to tackle issues of convenience and cost, which includes
31 Divyanshu Kumar Srivastav, The Doings and undoings of the Indian Judiciary:
Arbitration and its Seat, Bar and Bench (June 5, 2018), Availble at https://
barandbench.com/indian-judiciary-arbitration-seat/.
32 Rishab Gupta &Anokan Ghosh, Choice between Interim Relief from Indian Courts and
Emergency Arbitrator, Kluwer Arbitration Blog, (May 10, 2017), Available at http://
arbitrationblog.kluwerarbitration.com/2017/05/10/choice-between-interim-relieffrom-indian-courts-and-emergency-arbitrator/.
33 HSBC PI Holdings (Mauritius) Ltd. v. Avitel Post Studioz Ltd. &Ors.,SCC Online Bom.
102 (2014).
34 Raffles Design International India Pvt. Ltd. &Anr. v. Educomp Professional Education
Ltd. &Ors., 234 DLT 349 (2016).
35 Kartikey Mahajan and Sagar Gupta, Uncertainty of enforcement of emergency awards
in India,Kluwer Arbitration Blog, (Dec 7, 2016), available at http://arbitrationblog.
kluwerarbitration.com/2016/12/07/uncertainty-of-enforcement-of-emergencyawards-in-india/.
36 See Humayun Suleman Merchant v. Chief Commissioner of Income Tax and Anr., 387
ITR 0421 (2016).
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availability of hearing facilities, technical support, accommodations,
transportation connections etc. Most major arbitration hubs across the
world are also the biggest trade and financial destinations such as
London, Singapore, Hong Kong, Paris, Geneva, New York and Mumbai.
Hence, these cities excel at resolving disputes through arbitration and
are therefore, the preferred choice of parties as the seat of arbitration
over any other city in the same country.
Lastly, extension of the principle to domestic arbitrations would
further strengthen the doctrine of party autonomy (l’autonomie de la
volonté). Universally, the rule of party autonomy is the guiding principle
of arbitration.37 It gives parties the liberty to design the arbitration
proceedings according to their needs and consequently reach a final
and binding decision.38 The importance of autonomy of parties to
choose their seat of arbitration was very well evinced in Paragraph
96 of the BALCO judgement when it made reference to Section 20 of
the Act, which equally applies to domestic arbitrations. Therefore, by
emphasizing on the importance of seat in domestic arbitrations, the
parties should be given the liberty to mutually decide upon a specific
court as the court with supervisory jurisdiction over the arbitral
proceedings.
Considering that there are multiple advantages of conforming to
the Indus Mobile pronouncement and thus, extending seat centricity
principle to domestic arbitrations, the authors are of the opinion that
certain amendments must be brought about in the 1996 Act to make
the same conspicuous.
Recommendations if the second-approach is adopted:
Extension of seat-centricity principle to domestic arbitrations
through an amendment of Section 2(1)(e)(i) of the Act
Since the present definition of ‘Court’ in Section 2(1)(e)(i) of the
Act is majorly an adoption of CPC principles, the same needs to be
amended and be replaced with words signifying the importance of
‘seat’ in determining the jurisdiction of competent court in domestic
arbitrations. For that purpose, the superior most court exercising
original civil jurisdiction over the district of the city that is designated as
the seat of the arbitration should be given the supervisory jurisdiction
over the arbitral proceedings. This will be, in essence, an amalgamation
of the law down in Indus Mobilejudgement and a partial application of
Section 2(1)(e) of the Act. Originally, Section 2(1)(e) gives jurisdiction
to superior most courts of multiple districts exercising original civil
37 Redfern and Hunter on International Arbitration (Blackaby, Partasides, Redfern et al.
eds., 6th ed. 2015) p. 188.
38 C. Chatterjee, The Reality of Party Autonomy Rule in International Arbitration, 20(3) J.
INT’L ARB. 539, 540 (2003).
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jurisdiction over the subject matter or the cause of action.39 However,
in the above-proposed procedure, this principle will only apply to the
district of the seat of arbitration.
Recommendation
An amendment may be made to Section 2(1)(e)(i) of the 1996 Act
substituting the words “having jurisdiction to decide the questions
forming the subject-matter of the arbitration if the same had been the
subject-matter of a suit” with the words “having territorial jurisdiction
over the place of the arbitration”.
Further, a proviso may be added to Section 2(1)(e)(i) providing that
if the arbitral tribunal fails to perform its duty in terms of Section 20(2)
of the Act, the term ‘Court’ will mean to signify the principal Civil Court
of original jurisdiction in a district including the High Court in exercise
of its ordinary original civil jurisdiction, having jurisdiction to decide
the questions forming the subject-matter of the arbitration if the same
had been the subject-matter of a suit, but not including any Civil Court
of a grade inferior to such principal Civil Court, or any Court of Small
Causes.
Repeal of Section 42 of the 1996 Act
As was discussed in Part I of this paper, Section 42 [and the
comparable Section 31(4) of the 1940 Act] was introduced in the Indian
arbitration regime to avoid multiplicity of suits on the same arbitration
matter in different courts. The reason behind such plurality of suits
is the scheme that has been adopted in defining court of competent
jurisdiction under Section 2(1)(e)(i) of the Act [and the comparable
Section 2(c) of the 1940 Act]. Now with the proposed definition of the
term ‘Court’, which solely concerns itself with the place of arbitration
and not the cause of action, such scramble and duplicity is bound
to vanish. This is particularly so, because the superior most court
exercising original civil jurisdiction over the district of the city that
is designated as the seat of the arbitration will now be exercising an
exclusive jurisdiction over the arbitral proceedings. If such will be the
case, there appears no fruitful purpose that Section 42 will then be
serving. Therefore, the authors are of the opinion that if the second
approach is to be adopted, then following the effet utile principle,
Section 42 of the 1996 Act should be repealed.
Recommendation
Section 42 of the 1996 Act should be repealed.
39 C. Chatterjee, The Reality of Party Autonomy Rule in International Arbitration, 20(3) J.
INT’L ARB. 539, 540 (2003).
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Recommended approach for determining jurisdiction of the
‘competent’ court in domestic arbitrations
Acceptance of the above two recommendations will make the
procedure of granting jurisdiction to the competent court more
convenient for the parties to a domestic arbitration. That being the case,
there will be a procedural shift in how the seat of arbitration is going to
be determined in different situations. The authors have attempted to
envisage such situations and have proposed the procedure that has to
be observed in domestic arbitrations:
(a) If the parties to the dispute have mentioned a particular city
as their seat of arbitration by exercising their right embodied
u/s 20(1) of the Act, then the superior most court exercising
original civil jurisdiction over the district of that city will assume
supervisory jurisdiction.40 Accordingly, High Court will assume
jurisdiction wherever it exercises ordinary civil jurisdiction.
(b) If the parties fail to specify the seat in the arbitration clause
or fail to agree on the seat of arbitration once the dispute has
arisen, the remedy will be available under Section 20(2) of
the Act, where the arbitral tribunal is mandated to determine
the place of arbitration on the basis of the circumstances of
the case including parties’ convenience. In such a situation,
this provision will become extremely significant because the
moment an arbitral tribunal determines the seat of arbitration,
the superior most court exercising original civil jurisdiction over
the district of that city will assume supervisory jurisdiction to
the exclusion of all other courts in India.
(c) The third scenario is the most complicated one and will be
governed by the above-proposed proviso to Section 2(1)(e)(i)
of the Act. There may be situations where the tribunal fails
to determine the seat of the arbitration, despite the parties
having failed to agree on the same.41 In such a case, the original
application of Section 2(1)(e) will come to the rescue of the
parties i.e. the parties will have the right to approach any of
the multiple courts which can assume jurisdiction by virtue of
the cause of action or location of the subject matter. However,
the court approached first will only determine the seat of the
arbitration and will have to decline jurisdiction over the arbitral
proceedings in favour of the court having jurisdiction over the
40 State of Maharashtra v. Atlanta Ltd., 11 SCC 619 (2014); Dr. P.C Markanda et al.,
Law Relating to Arbitration and Conciliation (9th ed. 2016) p. 72.
41 See M/S Hll Lifecare Ltd. v. M/S Happy Lectricals, SCC Online DL 984 (2018), para.
13.2; Union of India v. Hardy Exploration and Production (India) Inc., SCC Online 1640
(2018), para. 32-33.
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determined seat. All subsequent applications arising out of the
concerned arbitration agreement and the arbitral proceedings
will then be referred to the court having supervisory jurisdiction
over the seat of the arbitration. It is also important to note that
the occurrence of such situations is not common in the modern
arbitral practice and it is further bound to decline if the seat
centricity principle is extended to domestic arbitrations, as both
the tribunal and the parties would know that without a clear
mentioning of seat, there could be no court with supervisory
jurisdiction over the arbitral proceedings.
Conclusion:
A conspectus of both the approaches shows that the arbitration
jurisprudence of the country is bound to have a leap forward in the
coming days with regards to the jurisdiction of the local courts. The
question of jurisdiction holds particular importance for India as courts
of this country are generally considered interventionist when it comes
to regulating arbitral proceedings, whether at its initial or at the
enforcement stage. Even though both the approaches suggested above
has its own advantages and both of them qualify as a possible solution
for the dilemma faced by Indian judiciary with regards to local courts’
jurisdiction over arbitral proceedings, the authors tend to incline
towards the second approach which advocates for the adoption of Indus
Mobile judgement in its letter and spirit. This is particularly so because
India’s reputation as an “arbitration-unfriendly” nation can only be
changed by allowing parties to exercise their autonomy in bestowing
jurisdiction to the local court which they think is competent enough
to understand the nuances of their commercial relationship. Party
autonomy, as a brooding spirit of arbitration law, will help businesses
to subject their disputes to only those courts which are known for
their commercial mindedness and understanding of the arbitration
process. This will not only help arbitration to become cost and time
effective but will also ensure the enforceability and credibility of the
consequential arbitral award as a vigilant role played by the preferred
local court will decrease the likelihood of any challenge at the stage
of enforcement. Therefore, it can safely be assumed that adopting the
second approach will be more beneficial for India if it desires to become
a global arbitration hub in the coming days. Now what remains to be
seen is whether the courts and the legislators of the country are willing
to embrace the idea of extending seat centricity principle to domestic
arbitrations or whether they are more inclined towards maintaining
separate schemes for international and domestic arbitrations.
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Criminalizing Marital Rape: A Step Towards
“Acche Din”
“The woman who doesn’t require validation from anyone is the most
feared individual on the planet”
*Urmil Shah
Introduction:
Marital Rape is now not a new term in our legal dictionary and
gradually we come across different forms of perpetuation of this ‘crime’.
Perhaps it’s still premature to call this ‘legal wrong’ as a ‘crime’ or
we might be wrong in considering it as a ‘legal wrong’ as well. Our
definition of ‘legal wrong’ fundamentally states that for a violation
of legal wrong there has to be an outflow of a legal right. Further to
strengthen that only an individual can attain a legal right and in eyes of
law, both husband and wife become single beings after marriage.1 Even
according to ‘unities’ doctrine as provided in Blackstone’s common
law, ‘a husband and wife mingles into a single legal entity upon their
marriage, while the husband “assuming” complete control of their joint
existence and thus “legitimating the propertization of women.’2
It is not like people are celebrating this rule of phallocentrism.
Historically, rape has become the instigating event which has led the
autonomous women’s movements in the country to engage with the
law and to forge a collective presence in public areas, but unfortunately
the same is not be found when a marital rape happens. ‘Cases of
sexual assaults and rape have become grounds for demanding gender
neutral laws and reforms and the list of these reforms goes on and on.’3
Expectedly the question asked is with regards to the woman’s sexuality
and not her consent.
Power dynamics and imbalances play a key role in conceptualizing
rape as ‘sex crime’ from the conventional definition of ‘violent crime’.
These perspectives grows from beliefs such as ‘reflection of ‘male’ power
imbalance which grows from social traditions, powerless exploitation of
the other ‘sex’, and the cultural difference (in terms of gender) in other
sexes.’4 The question of consent as we know should be the fundamental
*
1
2
3
4

B.A.LL.B., Auro University
Turner, James ‘Sexuality and Gender in Modern Europe’, 1993 ISBN: 0521390737.
Augustine, Rene, ‘Marriage: The Safe Haven for Rapists’, 29 J. FAM. L.REV 559, 562
(1991)
Kumar, Radha, ‘The History of Doing: An Illustrated Account of Movements for
Women’s Rights and Feminism in India’, 1800-1990, New Delhi.
Wood, Pamela, ‘The Victim in a Forcible Rape Case: A Feminist’ ULT. See also, Berger,
Ronald, ‘Why Men Rape’, in RAPE & SOCIETY.
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query in terms of a rape trial but in the case of marital rape, this query
gets subsumed because of doctrine of unities. Therefore the question of
‘ethical substance’ (as characterized by Michel Foucault) becomes the
significant factor underlying a case of marital rape. And to ascertain
the ethical substance (which differs from culture to culture and religion
to religion), one must know the history of marital rape.
The Abrahamic religions saw ‘rape’ as a means of acquiring wives
by treating them as ‘slaves’ where a slave (usually women) could be
legally acquired by money or contract. This conception of acquiring
women was a traditional one. ‘Since the establishment of Church, sexual
intercourse became a validating and acquiring factor where any female
can be acquired by a man by copulating with or without her consent.’ 5
Penile and vaginal penetration superseded all forms of acquisition and
later became a custom in Abrahamic religions.
Mill writes that female slaves did have a moral right to refuse their
masters on account of their contract but wives, ‘however a brutal tyrant
she may be tied with, how much ever she hates him and feel impossible
to loathe him, it was his daily obligation to torture her.’6 The husbands
(or master) had a free license to rape the wife but could delineate from
raping the female slave. Wives had to enforce the lowest degradation of
human rights in inclination to animals.
The current situation has not improved further but for the fact that
law (“due process” in feminist language) now provides for human rights
and domestic violence but the matter of the fact still prevails in its own
certainty.
Background of marital rape in India
It’s not a latent fact that marital rape exists de facto but not de jure
in our country. In several developed countries either the legislature
has criminalized marital rape or the judiciary has played its role in
recognizing it as an offence but in India, however the judiciary still
seems to be operating at cross-purposes.7 The question that lies before
us is that why marital rape is still not criminalized even when we know
the intensity and consequences upon victims. Perhaps the answer to
this question doesn’t lie in our penal codes and we may have to refer
our scriptures just like the colonial codifiers did while codifying the
Indian laws.

5
6
7

Rush, Florence, ‘The Best Kept Secret: Sexual Abuse of Children’, 32 (1980).
Mill, John, ‘The Subjection of Women’ in Essays on Sex Equality, 123.
Oberoi and Tandon, ‘Marital Rape: A Question of Redefinition’, Lawyer’s Collective,
March 2000, p. 24
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It is true that the British did translate the Dharmasastras, Smritis
and Vedas to codify the Indian family related laws. By referring to the
pundits, British Governor-Generals translated (or rather mistranslated)
several instances and texts from these scriptures to codify the Hindu
personal and family law. In the heed of governance, they committed the
error of translating the word “dharma” as “law”. Whilst translating they
did not realize that both “dharma” and “law” are completely different to
each other. While “dharma” is a way of living and leading a life, “law”
as an institution is enforced upon its citizens and reduces learning.
On one hand, dharma increases and promotes learning as it is an
argumentative and disputatious tradition; law is objective in nature
unlike “dharma” which varies from sex, caste and age.8
A lot of essence was lost in this case of mistranslation and as a result
our family laws are not only one-dimensional but also disputatious in
nature. Our laws do not provide an answer to the problem as they are
translated from texts and scriptures which promote learning and not
governance or enforcement. Even according to Manu Smriti (which is
considered as Institute of Hindu Law) also states in 5/157 that “men
may be lacking virtue, be sexual perverts, immoral and devoid of any
good qualities, and yet women must constantly worship and serve their
husbands.” Thus it is reasonable to ascertain that it is the wife’s norm
to oblige towards their husbands service even though the character
of the husband may be immoral.9 To cut it short, our scriptures too
provide for marital rape and that is the reason why the British also
didn’t codify it as a separate crime.
It can be said that our definition of marital rape still goes back to
the Victorian age and is also reflected in our statue where Sec. 375 of
the IPC which clearly states that sexual intercourse with a girl under 15
years of age doesn’t amount to rape. Sec. 375 of IPC thus creates two
categories of persons: married women and unmarried women where
unmarried woman below the age of 15 are not protected and married
woman are nevertheless never protected of rape in a family. The law
clearly says that a marital rape thus cannot exist as per our Indian
statues and is also reflected in statements made by Sir Matthew Hale
in his book, “the husband is not guilty of a rape committed by him upon
his lawful wife, the wife hath given herself in kind unto the husband,
whom she cannot retract.”10
8

Panda, Nandita Bhattacharya, ‘Tradition of the Dharmasastras and Invention of
Hindu Law in Early Colonial India’.
9 Are We Justifying Marital Rape Just To Protect The Institution Of Marriage?,
Breakthrough
India,
https://www.youthkiawaaz.com/2017/10/why-are-weprotecting-the-institution-of-marriage-by-justifying-marital-rape/ (Last accessed:
04th June, 2018).
10 Hale, Sir Matthew, ‘Historia Placitorum Coronae: The History of the Pleas of the
Crown’, 629 (1778).
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The most sought after case in Indian legal history with regards to
recognition of marital rape is Queen Empress v. Hurry Mohun Mythee11
where a 10-year girl, Phulomoni Dasi was raped by her husband.
Although the husband was not committed u/s. 375 of IPC because of
the exception of age of consent of 10 years at that point of time, but
the case managed to bring into light the marital rape debate and the
Victorian nature of British Consent Act.12
State protection with regards to marital rape is therefore denied
to woman victim as the relevant law provides for a general marital
rape exemption. The sad part of this law formation is that there is
no separate criminal law or statue which even remotely provides for
marital rape.
Why is it not criminalized yet?
The question asked at most feminist debates is that why is marital
rape still not criminalized in our country even when we now know the
nature and consequences of perpetrating this criminal wrong. Even
the judiciary agreed with the fact that rape is a crime against basic
human rights and violation of an individual’s most fundamental right
enshrined under Art. 21 of the Indian Constitution but unfortunately
the judiciary itself negated its pronouncement by not criminalizing
marital rape.13 The Justice Verma Committee which was formed by the
Central Government to review the existential rape laws also concluded
that ‘rape is not a crime of passion but to express power, domination
and hegemony (in subaltern terms). Moreover, relations like marriage
acts as an irrevocable consent to this sexual perpetration.’14 Thus the
point of debate in marital rape doesn’t gets inclined towards consent
(unlike in cases of different forms of rape) but towards the sexuality of
the woman.
It is very well known that the existing laws with regards to marital
rape are exhaustive and further it does not recognize ‘marital rape’
as wrong but ‘sexual assault’ as the perpetration and criminalizing it
can create several opportunities for victims to get justice and it can
get wide recognition at national level. According to UN Women’s 2011
Progress of the World’s Women, In Pursuit of Justice report 15, India
presently stands with countries like Pakistan and South Sudan and
merely 52 countries of 179 (including developed countries) have laws
with regards to marital rape.
11 Indian Law Report, 18 Cal.49, July 1980.
12 Sinha, Mrinalini, ‘Colonial Masculinity: The ‘manly’ Englishmen and The ‘effeminate’
Bengali in Late Nineteenth Century’, Manchester University Press, 1995.
13 Bodhisattwa Gautam v. Subhra Chakraborty (1996) 1 SCC 4900.
14 Supra Note 10.
15 India’, RGICS Policy Watch, Vol.6 Iss.3 http://www.rgics.com/wp-content/uploads/
policy-watch/PW_6.3-August-2017.pdf (Last accessed: 05th June, 2018).
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The debates between feminists, Government and the justice delivery
mechanisms have been interesting as they bring out conservative nature
of our representatives and lawmakers. The arguments of pro-marital
rape sect of people have been restricted to phallocentric interest of the
society. The definition of marital rape is subjective as per them as it
depends from woman-to-woman and first of all a precise definition has
to be drawn upon before creating the chaos of criminalizing it.16 The
Government in its defense of not criminalizing marital rape believes
that criminalizing this wrong can threaten the pious institution of
marriage in the country17 and men may have to suffer the wrath of it
at the cost of harassment.18 The judiciary also puts emphasis on the
culture and traditions of our country and supports the Government’s
stand and states that the family system of our country would be put
under great stress if marital rape is brought under law.19 The leaders
of the country further substantiate their stance by distinguishing the
global definition of marital rape from the national one on the basis of
level of education, illiteracy, poverty, social customs, values beliefs and
mindset of the society to treat the marriage as a sacrament.20
All these arguments on the part of pro-marital rape conservatives
clearly show the phallocentric and non-androcentric culture that we
live in. The feminists countered the arguments by taking into account
the flaws prevalent in the system of law which disregard the recognition
of marital rape in the country. The ‘personal is political’ movement
is applied by several feminists and anti-marital rape reformists by
taking reference from the fickle-minded system of law. On one hand
the law states that marital rape cannot be criminalized to save the
intuition and sacrament nature of marriage in our country and on the
other they talk about privacy over body being the fundamental right
which cannot be taken away even in marital association21 and agreeing
that it does inflict mental cruelty as it connotes lack of dignity and
sensitivity22. This contradiction (or rather hypocrisy) on the part of the
16 Ministry of Home Affairs, ‘Women Subjected to Marital Rape’, 2015 GOI PIB, 29th Apr.
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2015. http://pib.nic.in/newsite/PrintRelease.aspx?relid=119938 (Last accessed:
05th June, 2018).
https://thewire.in/gender/criminalising-marital-rape-will-threaten-institutionmarriage-centre-tells-delhi-hc (Last accessed: 05th June, 2018).
Nita Bhalla, https://www.reuters.com/article/us-india-rape-marriage/men-maysuffer-if-marital-rape-becomes-crime-india-government-id USKCN1BA28E (Last
accessed: 05th June, 2018).
Jain, Bharati,” House Panel Backs Move Not to Treat Marital Rape as Sexual Offence,”
TOI Report, Mar. 2, 2013, http://timesofindia.mdia times.com. (Last accessed: 05th
June, 2018).
Supra Note 17.
Nigam, Shalu, ‘The Social and Legal Paradox Relating to Marital Rape in
India: Addressing Structural Inequalities’, https://www.countercurrents.org/

nigam030615.html (Last accessed: 05th June, 2018).
22 Agarwal, Sneha, ‘Marriage is not a contract for sexual pleasure’, https://www.
indiatoday.in/mail-today/story/-marriage-not-a-contract-for-legal-sexual-pleasuredelhi-court-1177073-2018-02-25 (Last accessed: 05th June, 2018).

294

HNLU Journal of Law & Social Sciences

[Vol. V 2019]

justice mechanism system clearly shows that the judges too reflect
the society’s views and if the society is phallocentric in its definition
of women’s pleasure or sexuality 23 (or marital rape for that instance)
then how can the justice system deliver justice to the ‘other’ (victims of
marital rape) where the gaze is from the view of the ‘self’ (pro-marital
rape conservatives).
Feminists also draw analogy between criminalization of murder
and criminalizing of marital rape because the ulterior objective of
all laws is not to punish or penitent criminals but to avoid crimes
from happening.24 They draw this distinction from ‘forbearance’ and
‘punishment’ made in cases of coercion in contracts.25 Thus this
discourse with regards to marital rape has made it difficult to decipher
who was saying what with regards to women’s sexuality and marital
rape.26 This debate between pro-marital rape conservatives and antimarital rape reformists has made it to troublesome for the common
people to ascertain what is right or wrong.
The Psychological Theory behind a Rape
There is not much of a difference between a rape and a marital
rape except for the fact that marital rape occurs within the family
(private sphere, in feminist language) and stems from characterization
of a ‘sexual family’, a mythical concept providing for a ‘horizontal’
sexual relationship between the spouses that overrides all familial
connections.27 The theory of Fineman with regards to the ‘sexual
family’ and horizontal relation has led to creation of three popular
myths regarding marital rape: (a) that wives are duty-bound to submit
herself in sex after marriage, (b) that it is the husband’s absolute right
to submit his wife into sex on demand, and (c) individuals therefore
view marriage as perpetual and not contractual.28
These myths have led feminist to provide them a ground for
debates. These myths have also given a ground for pro-marital rape
conservatives to argue in form of evolutionary biology where they put
23 Smart, Carole, Feminism and the Power of Law, Ch.2 ‘Rape: Law and the
Disqualification of Women’s Sexuality’, 1989, Sociology of Law and Crime, Routledge,
ISBN: 0415026717
24 Roy, Vaishna, ‘The Marital Rape Debate’, The Hindu, http://www.thehindu.
com/f eat ures/metr oplus/woman -uninterr upt ed-the-marital-r ape-debat e/
article8370439.ece (Last accessed: 05th June, 2018).
25 Chikkam Amiraju and Ors. v. Chikkam Seshamma and Anr., (1917) 32 MLJ 494.
26 Dutta, Debolina and Sircar, Oishik, ‘India’s Winter of Discontent: Some Feminist
Dilemmas in the Wake of a Rape’, Feminist Studies, Vol. 39, No. 1 (2013), pp. 293306
27 Fineman, Martha, ‘The Neutered Mother, The Sexual Family and Other Twentieth
Century Tragedies’, 145-48 (1995).
28 Eskow, Lisa, ‘The Ultimate Weapon?: Demythologizing Spousal Rape and Re Conceptualizing Its Prosecution’, Stanford Law Review, Vol. 48, No. 3 (Feb., 1996),
pp. 677-709
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forward the Darwinian theory and justify the perpetuation of rape
that it is the nature of men to be promiscuous because they produce
millions of sperms whereas women tend to be monogamous because
they only produce one egg a month. It is because of this theory that
feminists have distinguished their domain from ‘sex’ to ‘gender’. For
them, ‘gender’ i.e. the cultural constraint is the fundamental thing
to distinguish between a male and female pleasure or male or female
orientation.
Jacques Lacan too falls on the same domain where in the
representational stage (mirror-stage or oedipal stage) he distinguishes a
female from a male due to discourse. Further a discourse only happens
in a phallic culture where scope for alterity is zero 29 and creates a
phallocentric domain which Lacan terms as the ‘law of the father’.
Lacan, Fineman and Irigaray are trying to portray the point that we
live in a phallocentric culture where we know of nothing but a male’s
pleasure and sexuality through a male gaze, we don’t have a vision of
viewing a female’s pain or pleasure that she derives or detriments from
marital rape and therefore we are creating a divide between the two
sexes by not recognizing it as an offence.
The Freudian theory with regards to repression and internalization
is pretty useful in the marital rape debate because it provides an apt
platform to know about the psychological mindset of the perpetrators
and knowing about this mentality is the key function of criminal
psychologists to determine the root cause and solution to the problem.
Our education plays a crucial role in leading us to become rapists. It
is a usual custom that we are taught that marriage is a sacramental
institution in our country and are told that it is a beautiful bonding
between two people about protection, love and care. They are least
told about sex which gradually learn from their peer-group or through
discourse (in terms of Lacan). Men (or rather boys) are specifically told
from childhood stage that sex is a bad and one must not discuss about
it in public and is a private activity. They are never told about forced
sex (or rape) or made aware of consequences of dominating sexual will
over the other partner in childhood. What this lack eventually does
is that it repress the person’s (male in most cases) need of indulging
in sex (which learn not in form of education from schools but from
peer group in form of discourse) and this mindset is the internalized
within the person and finally externalized in form of committing rape
to satisfy their sexual drive. In Freudian terms, the super-ego i.e. the
highest form of consciousness (the society) represses a male’s id (or
drive / desire) of having sex and the discourse with regards to rape is
thus internalized and id therefore overpowers the super-ego to commit
a rape (or marital rape for that instance).
29 Irigaray, Luce, Ch.11 In Almost Absolute Silence, ‘I Love to You: Sketch of a Possible
Felicity in History’, Routledge, 2016 ISBN: 9781317959250.
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Here’s an instance which depicts the phallocentric discourse about
rape where a perpetrator shows about his feelings: “rape gave me the
authority to do what I want to do without emotions, I felt in total control,
dominance. It is the ABILITY to have sex without with caring about her
response.”30 This statement justifies the Freudian theory of repression
and the phallic understanding (or rather non-understanding) of a
woman which in turns shows that it is not women who are unemotional
but the men.
Learning about this psychology behind committing a rape is
fundamentally essential before criminalizing the offence. A pro-marital
rape conservative’s argument would be that criminalizing it would
further repress a male’s desire to have sex but then if self-regulation
is not working then societal or legal regulation is necessary to stop
the perpetuation violation of human rights. We live not in anarchy
but democracy where regulation is achieved through laws and not
self. Although self-regulation (through super-ego) is the best form of
regulation, but when the most efficient method fails to deliver justice
then the next best alternative in form of legal regulation has to take
place to end this perpetuation.
The Solution
It is now high time that we realize the need to recognize and further
criminalize this offence as it is violative of not only fundamental and
human rights of the victim but also corrupts and corrodes our legal
system. Vrinda Grover, a human rights activist once in her interview
said, ‘if a stranger rapes me, then you are willing to hang him but if the
perpetrator is a member of my family, then why don’t you recognize it
as a crime?”31 This statement clearly shows the dreaded legal system of
our country where the law is not willing to enter the private sphere just
because the lawmakers of our country (the colonials) didn’t wanted to
do so. As a post-colonial nation, we must realize that real independence
can be achieved by not keeping the colonial laws as our legacy but by
amending the barbaric law and getting the colonial hype out of our
post-colonial mindset.
The British have also recognized marital rape as a crime but
India is still far-fetched to walk onto that path. Some excerpt with
regards to the solution can be taken from other jurisdictions where
they have amended their existential laws to provide for marital rape
as criminal offence. Analysis can be taken from the Californian law
where it provides for ‘dual rape’ codification where separate sections
have been drawn which specifically provides for rape and marital rape
30 Supra Note 23.
31 Supra Note 17.
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distinctively. Moreover, the law is forward in nature as it provides not
only for rape of female but also of male or generalizing it as ‘actor’. Sec.
261 and 262 of the Californian Penal Code reads as:
1) A person commits rape when the actor has sexual intercourse
with another person without the victim’s consent. 2) This section applies
whether or not the actor is married to the victim.32
Here, a single statutory provision accomplishes both goals: The
first paragraph provides for a definition of rape that neither includes
nor excludes spouses as potential victims, while the second paragraph
clarifies that marriage is no defense to rape. Further it genderneutralizes the act of committing rape. While lurking for solution,
the Indian lawmakers could look at the Californian laws to solve the
dual problem of gender-neutralization and marital rape. So basically,
the question is can be there be a dual yardstick to define rape in the
country?
Another noticeable problem with regards to the marital structure
of our country is that it is not treated as a contract but rather a
sacrament. Although treating the intuition of marriage as contract has
its own shortcomings but it could just be the solution aggrieved women
are looking for. Further it can be get rid of historical problems that
women have been dealing with regards to marital rights. Now, this is
an area which is not much explored (if not at all) by our legal arena. By
treating the marriage as a contract, females can get marital rights and
for any breach of obligation as part of the contract, women can sue their
husbands. This kind of creation can also get rid of the onerous doctrine
of unities which binds women to man after her marriage and restrains
from providing any kind of marital rights. The then Minister of Law
and Justice, Ashwani Kumar did put emphasis on treating marriage
as a contract and further highlighted the need to take inference from
foreign jurisdictions.33
A pre-nuptial agreement could also be the way forward if the
legislators of our country are open-minded towards their approach and
must not always reflect society’s views. Sometimes, getting rid of custom
is necessary to create a useful custom for prosperity. Such a move
could recognition and further legislate marital rape in the country and
eventually we can reach to a position where it can be criminalized for
32 Sec. 261, 262 Californian Penal Code.
33 ‘Marriage not considered a contract: Union Law Minister’, PTI, https://www.
thehindubusinessline.com/news/marriage-not-considered-as-contract-in-indialaw-minister/article20588505.ece (Last accessed: 9th June, 2018)
See also. Sharma Kalpana, ‘Why isn’t marital rape a criminal offence in India’, https://
timesofindia.indiatimes.com/life-style/relationships/love-sex/Why-isnt-maritalrape-a-criminal-offence-in-India/articleshow/54223996.cms (Last accessed: 9th
June, 2018)
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the mutual benefit, which is the primary motive of the sacarmentous
nature of marriage. From the very inception of marriage, it was treated
as contract, primarily to give birth to one man’s child and later to ensure
that property remains within the family. It is with the introduction of
religion that concept of sacrament marriages took place and started
making life difficult for women. Such contracts and agreements could
easily solve matrimonial issues like divorce and inheritance or which
there is a lot of hue and cry in the country. Usually, in Indian courts,
parties hurl abuses and accusations blamelessly in family the legal
proceedings and procedures with respect to other aspects of family
related matters, disputes and eventually marriage itself.
Conclusion:
Every lawman in the country is aware of the after-effects
psychological and physiological problems associated with marital
rape like depression, anxiety, sexual dysfunction 34 but sadly the
perpetuation still continues in the country with legal backing. Despite
several activism, the movement still seems inadequate 35 and a major
boost is much required to push the activism such that its get recognition
not at national but international level. It doesn’t matter how much we
regard the Fineman theory of sexual family or Goode’s resource theory
of family violence 36 or Foucault’s power dynamic constraint but the
actual change has to come from within. We may take reference from
outside jurisdictions to over-haul the family system in the country but
it can be efficiently achieved unless we keep a receiving open-mind to
face the conventional and existential challenges to put a nail in the
coffin in the ‘acche din’ movement.
We must realize that the ethical substance is different for every
culture and therefore the definition of rape changes from every nook
and corner and therefore retaining the conventional, biblical, colonial,
Victorian idea of marriage is a like committing a grave sin. Rather than
perpetuating a biblical concept we must introduce our concept of how
to treat a woman in a marriage which according to our customs and
traditions is by giving her marital rights and dignity which they deserve
in right from the first place. If we are to believe that, both spouses are
equal partner in our tradition then then intercourse must be construed
as an act of mutual desire and benefit and not as wifely ‘duty’ enforced
upon by the society.37
34 Thornhill, R. & Thornhill, N., ‘The Evolution of Psychological Pain, in Sociology and
Social Science’, Texas Tech University Press, 1989.
35 Menon, Nivedita, ‘Statement by Women’s and Progressive Groups and Individuals
Condemning Sexual Violence and Opposing Death Penalty’ Kafila, http://kafila.
org/2012/12/24 (Last accessed: 9th June, 2018).
36 Gelles, Richard, ‘Power, Sex, and Violence: The Case of Marital Rape’, The Family
Coordinator, Vol. 26, No. 4, The Family and the Law (Oct., 1977), pp. 339-347.
37 Brownmiller, Susan, ‘Against our Will: Men, Women and Rape’, New York :Fawcett
Books, 1993
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Therefore to defy the belief of emergence of rape from social
customs and practices and theory of causations (as social scientists
would phrase)38, it is necessary that we recognize the offence, gradually
legislate it and eventually criminalize it for mutual benefit of the parties
of marriage. Therefore, this pagan idea of consent, power, dynamics,
agreement, and rape brings us back to Mohadesa Najumi’s quote and
the need for validation of a female identity in a rather male marriage.

38 Burkhart, Barry and Fromuth, Mary, ‘Individual Psychological and Social
Psychological Understandings of Sexual Coercion’, Sexual Coercion: A Sourcebook
on its nature, causes and prevention.
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Criminalisation of Marital Rape In India:
Will it affect the Indian socio-cultural
scenario ?
*Mohanish Parikh
**Abhishek Wadhwan
I. Marital Rape In India : An Introduction
A developed country is a country which is not economically but
also socially and culturally developed. India has been developing in
terms of economy at a very fast rate. While India stands currently at
the seventh position in the global on the basis of its economy, it is
expected to become the fifth largest economy in the world. Though
India is continuously developing in terms of its economy, the social
structure still seems to be a major impediment in transforming India
into a developed nation.
Today, the protection and empowerment of women is of paramount
importance for the development of the nation. Today, only when the
men and women both enjoy equal rights, a country can said to be
developing in the real sense. In the urge to provide equal status to
women in terms of mere economic development by the way of equal
wages as men would depict a situation of “pseudo-development” as the
women would only be liberated economically by such a way. The social
liberation and the freedom of the women would still be under the threat
of being suppressed by the ancient patriarchal mind-set that most men
of India still possess.
One of the most common crimes against women in India is that of
rape. Rape has been defined in Section 375 of the Indian Penal Code
as forceful sexual intercourse by a man with a woman against her
will and consent.1 Women are also protected from any kind of sexual
assault to which they may be subjected to by their colleagues at their
workplaces through the implementation of the Sexual Harassment
of Women at Workplace (Prevention, Prohibition and Redressal) Act,
20132. By the virtue of such provisions for protection of women, the
status of women have unarguably improved in India as the women
are given the opportunity of economic liberation by moving out of their
houses and work with the assurance that they shall be protected from
each and every sexual violence which they may be subjected to.
*
**
1
2

B.Com.LL.B. (Hons.), GNLU
B.B.A.LL.B. (Hons.), GNLU
Indian Penal Code, 1860, Section 375
The Sexual Harassment of women at workplace (Prevention, Prohibition and
Redressal) Act, 2013
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However, unfortunately, women are only protected from sexual
offenders outside their private sphere of marriage. Even today, women in
India are not protected from the social evil of marital rape. It is because
of the exception to Section 375 of the Indian Penal Code that no man
can be punished for the offence of rape if he has sexual intercourse with
his wife who is above the age of eighteen years.3 Though appropriate
laws are made for the protection of women outside their house, Indian
women are not safe within their house with their own husband as the
husband is entitled to have sexual intercourse with his wife according
to his own will irrespective of the wife’s willingness or consent.
The presence of marital rape in India is a harsh reality. The National
Family Health Survey (NFHS-4) that works under the Ministry of Health
and Family Welfare of India reveals that around 31% of married women
have been subjected to their husband’s physical, sexual or emotional
violence.4 The survey also reveals that 83% of the married women
between the ages of 15 and 49 accused their husbands for their sexual
abuse.
The exception of marital rape in Section 375 of the Indian Penal Code
is often supported by the male patriarchs by citing the socio-cultural
scenario in India which believes in the sanctity of Indian marriages and
if marital rape would be criminalised in India that it would disrupt the
Indian socio-cultural beliefs and at the same time the sanctity of Indian
marriages shall lose all its value. In the light of the same arguments,
it is pertinent to analyse as to whether criminalisation of marital rape
in India would have a grave negative impact on the Indian social and
cultural values or not and this analysis forms the major objective of
this research article, that is, to see the relation of the Indian sociocultural scenario and marital rape.
II. Law Related To Marital Rape In India And Arguments In Favour
Section 375 of the Indian Penal Code deals with the offence of rape
which defines rape as a forceful sexual intercourse by a man with a
woman against her willingness and consent.5 However, an exception to
this law is that a man who has a forceful intercourse with his own wife
whose age is above the age of eighteen years of age cannot be termed
to be rape.6
Though the main objective of the Legislature behind such a
provision is to ensure that no woman is forced to enter into a sexual
relationship with a man against his consent. However, the exception
3
4
5
6

Indian Penal Code, 1860, Section 375
Ministry of Health and Justice, National Family Health Scheme-4, http://rchiips.
org/nfhs/NFHS-4Reports/India.pdf last visited 5.6.2019
Indian Penal Code, 1860, Section 375
Indian Penal Code, 1860, Section 375 exception 2
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of marital rape in this provision seems to make a mockery of the entire
concept of consent for sexual intercourse. Consent is an act of reason,
accompanied with deliberation, the mind weighing, as in a balance,
the good and evil on each side.7 The exception of marital rape simply
ignores the idea of consent in its entirety and it seems to give an
irrevocable right to the husband to have a sexual intercourse with his
wife against her consent.
However, at this juncture, it is important to note that even when
a wife cannot accuse her husband for the offence of rape 8, the wife
has several other alternatives to fight against the social evil of forceful
sexual interaction with her husband. A woman has the right to sue her
husband under Section 498A of the Indian Penal Code which relates
to cruelty against women by her husband and other family members. 9
At times, women victims of marital rape are also given justice under
Section 377 of the Indian Penal Code by terming marital rape as a
kind of unnatural sexual intercourse by a husband with his wife.10
However, since Section 377 has declared to be unconstitutional 11, this
remedy is no more available to the victims of marital rape. Though
these alternatives are available to the victims of marital rape, there
have been various instances where various Courts disregard any
petition made by a victim of marital rape by simply stating that marital
rape is not a criminal offence in India and due to awareness, most of
the times, victims of marital rape are unable to get justice. Marital
rape which is a highly disgraceful offence is present in India and many
woman in India have faced the brunt of the decriminalisation of marital
rape in India.12 Hence, there is a great need to criminalise marital rape
to protect women within their own home in the true sense.
Marital rape is associated with the institution of marriage and
this institution is highly sanctified in the Indian social and cultural
scenario. Though, it is important to criminalise marital rape in India,
it is equally significant to assess the idea of criminalising marital rape
in India’s socio-cultural scenario. In the light of the same reason, the
following points of argument in favour of decriminalisation of marital
rape should be taken into consideration:
1. Sanctity of marriage: Marriage is considered to be a pious
institution which has high sanctity in it. Marriage is the promise
between the man and the woman to stay together for, the bond
of marriage is irrevocable as per the Indian texts. It is often
7
8
9
10
11
12

Uday v. State of Karnataka, (2003) 4 SCC 46
Indian Penal Code, 1860, Section 375
Indian Penal Code, 1860, Section 498(A)
Indian Penal Code, 1860, Section 377
Navtej Singh Johar v Union of India, (2018) 10 SCC 1
Nimeshbhai Bharatbhai Desai v. State of Gujarat, 2018 SCC OnLine Guj 732
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argued that marital rape cannot be criminalised in India, as the
marriage presupposes the husband’s right to sexual access to
his wife as and when desired by him. It is further argued that
after marriage, sexual intercourse becomes an integral of life
for the husband and wife and hence consensual sex cannot be
separated from non-consensual sex.
2. Fixed role and status of women: It is often argued that in the
Indian scenario, the roles and status of women is fixed since
ages and it has not changed. The status of men being superior
to the woman has always been espoused by the Indian society.
This fixed role and status of women is still present and by
criminalising marital rape, the present cultural and social
structure of the role and status of women would be harmed.
3. An affair in the private space: It is argued that the affair of
sexual intercourse between a husband and his wife is an affair
of private nature. Since, it is a private affair, the law must not
interfere in cases related to marital rape and the law must let
the husband and the wife resolve the matter by themselves in a
peaceful manner. If marital rape would be criminalised in India,
then the private affair of the husband and wife would be thrown
open to the entire society which is against the principles of the
culture of Indian society according to which the husband and
the wife must resolve their private disputes within themselves
rather than involving outsiders in the same.
The feasibility and efficiency of criminalising martial rape in India
can be analysed by taking into account the socio-cultural condition of
India which is depicted in the abovementioned three arguments. The
next parts of this research article discusses all these three arguments
in detail and the impact of criminalising marital rape on the Indian
socio-cultural scenario in relation to the three arguments. This analysis
will help to achieve the major objective of this research paper, that is,
to check the possibility of criminalising marital rape in the context of
the Indian socio-cultural scenario.
III. Sanctity Of Marriage: The Socio-Cultural Perspective To Marital
Rape
The Home Ministry has argued that the concept of marital rape
as recognised internationally cannot be applied in India due to the
illiteracy, poverty, various religious beliefs, traditions, idea of marriage
as a sacrament.13 It has been held by Justice J.B. Pardiwala, a judge
13 “Concept of marital rape can’t be applied: Home Ministry”, Economic Times, Apr. 30,
2015.
https://economictimes.indiatimes.com/news/politics-and-nation/conceptof-marital-rape-cant-be-applied-home-ministry/articleshow/47103799.cms
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of the High Court of Gujarat that the government’s stand on marital
rape is that it is an oxymoron where marriage and rape cannot exist
together which effectively means that getting married would give the
husband all time consent to have sexual intercourse with his wife, even
against her will and consent.14
The argument that the criminalisation of marital rape would
destabilise the institution of marriage is based on a primitive idea that
a married woman is the property of her husband and by entering into
a wedlock the wife consents to have sex with her husband as and when
desired by her husband and this consent cannot be revoked.15 Hence by
entering into the sanctified institution of marriage, the husband shall
have all the rights over his wife. This primitive argument effectively
implies that the consent of the wife has no value against the desire
of the husband. This substantially raises the question that whether
marriage entitles the husband to have sexual access to his wife even
against her consent or willingness? Doesn’t the institution of marriage
rather guarantee respect for the consent of the wife? The idea that a
woman by the way of marriage consents in advance to sexual relations
with her husband in the future is offensive to the liberty and dignity
of the women.16 Therefore, there is a need to note the views of various
ancient texts to decipher the idea of the Indian marriage being a very
pious and a permanent bond.
According to Hinduism, the marriage is the union of two souls
where the bridegroom ties a sacred thread around the bride’s neck
and accepts her hand (panigrahanam.) in marriage and then they
both take seven steps (saptapadi) together around the fire uttering
vows of friendship and mutual loyalty.17 The ritual of saptapadi is
the ritual where the bride and groom will take seven vows by taking
Mangal-Pheras around the holy fire, where the vows cover everything
from fulfilling individual’s roles to the promise of putting each other’s
happiness first.18 The promise is to enter the union as equals, as friends
rather than submitting to some age old defined roles which is moreover
reflected by the fifth vow where the groom proclaims his bride to be
his best friend and staunchest well-wisher while the bride promises
that the groom’s happiness and sorrow will be her own happiness
and sorrow.19 All the vows taken during the ritual of saptapadi are
14 Nimeshbhai Bharatbhai Desai v. State of Gujarat, 2018 SCC OnLine Guj 732.
15 Justice J.S. Verma (Retd.), Report of Committee on Amendments to Criminal Law,
(January, 2013)
16 Joseph Shine v. Union of India, (2019) 3 SCC 39.
17 Jayaram V., The Hindu Marriage, Past and Present, Available at https://www.
hinduwebsite.com/hinduism/h_marriage.asp Last visited on Jun. 8, 2019
18 Seven Vows, Available at https://www.culturalindia.net/weddings/weddingtraditions/seven-vows.html Last visited on Jun. 8, 2019
19 Seven Vows, Available at https://www.culturalindia.net/weddings/weddingtraditions/seven-vows.html Last visited on Jun. 8, 2019
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taken by the groom and the bride both before entering into the holy
and sacred institution of marriage. It is observed that the ritualistic
concept of Hindu marriage is also reflective of entering the union of
marriage as ‘equals’ where both the husband and wife respect each
other’s feelings and desires. The primary roots of marriage is the bond
of trust between the husband and wife, a feeling of mutual respect for
each other’s desires, feelings and emotions forms the strongest pillars
of the institution of marriage. The social evil of marital rape is a simple
mockery of the vows that the husband and wife take to respect each
other’s feelings.
Marriage is an act through which two souls meet each other on
an equal footing, it is certainly not a culmination of two souls where
the masculine would have the right to suppress the feminine. Hindu
Marriage is a religious sacrament and it is not a matter of “social
contract”, nor it is deemed as a “license for sex life”.20 In no manner, can
a husband’s sexual desires be imposed on his wife against her will and
consent. In the case, where the act of marital rape is not criminalised,
then it may give the husband the power to go against his wife’s desire
to abstain from sex and not only outrage his own wife’s modesty but
also shatter the holy bond of marriage which is based on oath taken by
him during marriage to put his wife’s happiness first and the promise
to respect her.
The Hindu thinkers have regarded Dharma as the first and the
highest aim of Hindu marriage because marriage is desired not so
much for sex or for children as for acquiring a partner for fulfilling
one’s religious duties.21 Hence, in the true sense Hindu marriage lays
more emphasis on dharma, the fulfilment of one’s duties arising out
of marriage, over sexual gratification. It cannot be denied that sexual
satisfaction is integral part of every marriage. But the purpose of
marriage as depicted by the rituals of marriage is much higher than
mere sexual gratification and tend to signify the idea of mutual care
and respect by the husband and the wife for each other. Consent and
happiness of the families are of utmost important in Hindu culture
as the marriage is not only a union of two souls, but also a union of
two families.22 So, the need of sexual satisfaction by husband cannot
overpower the respect for the wife’s consent to the same.
Manu, often referred to as the first law-giver of India, has propounded
in his work ‘Manusmriti’ that in the family where husband is pleased
with the wife and the wife is pleased by the husband, happiness will
20 C.N. Shankar Rao, Sociology of Indian Society, S Chand, (Revised Edition – 2004), p.
102
21 C.N. Shankar Rao, Sociology of Indian Society, S Chand, (Revised Edition – 2004), p.
111
22 Seven Vows, Available at https://www.culturalindia.net/weddings/weddingtraditions/seven-vows.html Last visited on Jun. 8, 2019
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last forever.23 It is pertinent to observe that within the institution of
marriage, ensuring each other’s pleasure and happiness has been an
integral part of a settled married life. It is only a ‘mutual’ attempt to
satisfy happiness that ensures peace and happiness in life. Hence any
action which brings into the action any use of force or lack of consent
from the either side, will definitely not fulfil the aforementioned ideal of
mutual satisfaction by husband and wife which only helps to maintain
and preserve long lasting happiness within the sacrosanct institution
of marriage. By applying this principle of mutual satisfaction, it can
be interpreted that consent for marriage should not bring with itself
consent for sex with wife, so as to respect the consent of the wife
to engage into physical relations according to her willingness and
thereby this would ensure that marriage brings with itself long lasting
happiness for both the husband and the wife.
Therefore, the argument that criminalising marital rape would go
against Indian culture, tradition and the sanctity of marriage seems
to have no basis. Rather, the sacred and true purpose of the holy
institution of marriage does not allow the husband to force his sexual
desires on his wife because doing so would rather go against the
integral sacredness of marriage where the wife’s consent is ought to be
respected. The current concept of sanctity of marriage seems to be a
bit improperly comprehended by the society at large maybe because of
the patriarchal mind-set that rules over the society currently. Sanctity
of the Indian marriage lies in respecting the views and feelings of both
the man and woman on an equal footing and thus, marital rape seems
to be a sheer violation of sanctity present in Indian marriages.
IV. Role And Status Of Women In India And Marital Rape
The Indian culture has always put emphasis on great respect and
reverence towards women in the family as well as in the society. The
concept of respect for women is a multidimensional concept and it
certainly includes respect for a woman’s personal choice and desire.
In order to uphold the respect for women in its greatest sense, one
must also respect a woman’s choice to indulge into physical relations
or abstain from doing so, though it may be by the husband or any
other man. Even the Supreme Court in the case Suchita Srivastava v.
Chandigarh Admn.24, a woman’s right to make reproductive choices is
also a dimension of “personal liberty” as understood under Article 21 of
the Constitution of India where reproductive choices can be exercised
to procreate as well as to abstain from procreating and the crucial
consideration is that a woman’s right to privacy, dignity and bodily
integrity should be respected.
23 Manu, Manusmriti(Verse 3.60), p.44, https://archive.org/details/ManuSmriti_
201601/page/n43
24 Suchita Srivastava v. Chandigarh Admn., (2009) 9 SCC 1
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Rig Veda explains that “The entire world of noble people bows to the
glory of the glorious woman so that she enlightens us with knowledge
and foresight. She is the leader of society and provides knowledge to
everyone. She is symbol of prosperity and daughter of brilliance. May
we respect her so that she destroys the tendencies of evil and hatred
from the society?”(1.48.8)25 In Rig Veda, one of the oldest ancient
texts of the Indian culture, a woman is seen as possessing qualities of
being enlightened by knowledge and intelligence and is also seen as a
destroyer of the evil. It is owing to such great qualities that women were
said to command respect from all the men.
Atharva Veda states that women should be valiant, scholarly,
prosperous, intelligent and knowledgeable; they should take part in the
legislative chambers and be the protectors of family and society and it
has also specifically stated that “When a bride enters a family through
marriage, she is to rule there along with her husband, as a queen, over
the other members of the family.” (14.1.43-44)26. Atharva Veda not
only guarantees equal status and position to women in all aspects but
in certain specific aspects such as taking care of family and for welfare
of society, the women should also take a leading role due to reason of
their knowledge, strength and abilities. This describes the significance
attached to the role of the women in the ancient scriptures over the
narrowly perceived view of a strong traditional and patriarchal society
that supposedly existed in the ancient times.
Manu has preached in the Manusmriti that the women must
honoured by the their fathers, brothers and husbands who desire their
own welfare.27 So, it is observed by analysing the ancient texts that
the husband has a duty to honour and respect his wife to ensure his
own welfare. Therefore, it is important that husband should respect
the choice and/or the decision taken by his wife to engage in sexual
relations or abstain from doing so.
It has also been said in the Manusmriti that where women are
honoured, there the gods are pleased; but where they are not honoured,
no sacred rite yields rewards.28 This is another significant principle
given by Manu which tends to co-relate the respect to women with
the religious aspects of human life. The ability to please the God has
25 Nirmal Laungani, Women’s Status in Ancient India, Available at https://www.
hinduismtoday.com/modules/smartsection/item.php?itemid=5566 Last visited on
Jun. 8, 2019
26 Nirmal Laungani, Women’s Status in Ancient India, Available at https://www.
hinduismtoday.com/modules/smartsection/item.php?itemid=5566 Last visited on
Jun. 8, 2019
27 Manu, Manusmriti(Verse 3.55), p.43, https://archive.org/details/ManuSmriti_
201601/page/n43
28 Manu, Manusmriti(Verse 3.56), p.43, https://archive.org/details/ManuSmriti_
201601/page/n43
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been a matter of high degree of privilege in Indian culture which can
be only achieved through pious and sacred deeds. Manu has equated
the honour of women and pleasing the Gods, which makes the idea of
respect for women to be a universal, inalienable and integral religious
belief as a part of Indian Culture. Thereby a husband committing rape
over his wife does not only commit a social and conjugal wrong but also
commits a great religious sin as the breaches the duty imposed upon
him by his religious texts to respect women. By disrespecting a woman,
a man would effectively disrespect and displease God.
While dealing with a case related to marital rape, Justice J.B.
Pardiwala has drawn attention to a few theories in order to understand
marital rape:29
1. Feminist theory: This theory propounded by feminists believes
that marital rape is result of dominance of men in the institution
of marriage and a reflection of a patriarchal social structure. It
also believed that the exception related to marital rape in the
IPC is a result of the traditional view of the wife being a property
of the husband.
2. The Social Constructionism Theory: This theory believes that
as men were dominant in the legislature and judiciary, the
exception to marital rape reflects attempt by men to assert
power over their wives whom they consider their own property.
Due to this jurisprudence, marital rape was not considered to
be rape or considered to be a lesser degree of rape.
3. The Sex Role Socialisation Theory: This theorists believe that
marital rape is a reflection of the social roles that are differently
assigned to men and women, where men are taught to be
dominant and aggressive and women are expected to be calm
and passive.
Marital rape as a social evil, effectively robs of a woman’s honour
and dignity as the husband does not respect the wife’s individual
choice and forces himself upon his wife. Hence from the socio-cultural
understanding developed, the husband should not be allowed to
thereby disrespect his wife’s choice to abstain from sex and he should
not to be allowed to force his wife into sexual activity as per his whims
and desires. Thereby the analysis of the position of women in Indian
culture effectively signifies the need to criminalise marital rape as
it outrages the dignity and modesty of his own wife, who has been
considered as a source of knowledge, enlightenment and power by the
Vedas and other religious texts.

29 Nimeshbhai Bharatbhai Desai v. State of Gujarat, 2018 SCC OnLine Guj 732
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V. Marital Rape And Private Sphere Of Marriage
Marriage as an institution in India is identified to be a very pious
and at the same time a personal affair. The relation between a husband
and a wife is considered to completely private in India and is often
identified as the ‘marital sphere’. It is often argued that the concept of
marital rape falls within the meaning of ‘marital sphere’ and hence it is
a private affair between the husband and the wife. The legislature and
the judiciary often refrain from criminalising marital rape by stating
that the law should not interfere in the private sphere of marriage.
Thus, the question arises that whether the State has any right to
regulate the private affairs of the society or not. In early times, law
was only seen as a measure to regulate the public affairs however, the
scope of law has widened over time and law has begun to regulate the
private affairs as well.
In the recent times, the Supreme Court of India has pronounced
various judgments through which it has regulated extreme private
affairs of the individuals. For instance, in Joseph Shine v Union of
India30, the Supreme Court decriminalised the act of adultery through
which women who had sexual intercourse with men, other than her
husband, cannot be convicted and hence Section 497 of the Indian Penal
Code was declared to be unconstitutional.31 Further, in Independent
Thought v Union of India32, modified Section 377 of the Indian Penal
Code through which a man cannot have forceful sex with his wife if she
is less than eighteen years of age. Moreover, the existence of Section
498A of the Indian Penal Code related to cruelty towards women 33
and acts like Protection of Women from Domestic Violence Act 34 also
regulate the private affairs of the husband with her wife and other
related family members. In the light of these judgments and acts, it
can be concluded that the State has the right to interfere in the private
affairs of the husband and the wife, provided that this interference is
reasonable and legally valid. So, the argument that marital rape relates
to the private sphere of marriage and hence cannot be regulated by the
law seems to be legally incorrect and thus the State constitutionally
has the right to criminalise marital rape.
With reference to the private sphere of marriage, the concept of
restitution of conjugal rights as enshrined in the Hindu Marriage Act is
quite relevant. It is through this law that if a partner leaves his or her
spouse for no specific reason, the husband or the wife can approach
30
31
32
33
34

Joseph Shine v Union of India, (2019) 3 SCC 39
Indian Penal Code, 1860, Section 497
Independent Thought v Union of India, (2017) 100 SCC 300
Indian Penal Code, 1860, Section 498A
Protection of Women from Domestic Violence Act, 2005
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the court with a decree for restitution of conjugal rights through which
the Court may order the husband and the wife to stay together. 35 The
constitutionality of the restitution of conjugal rights is highly debated.
If a wife is forced to live with her husband against his will, there is
a high probability that the husband would force his wife for sexual
intercourse against her will. Thus, restitution of conjugal rights has a
high correlation with marital rape.
In T. Sreetha v. T. Venkata Subbaih36, restitution of conjugal rights
was declared as unconstitutional as it violated the fundamental rights
of equality37 and the right to life 38 of women as they may be forced
to have sexual intercourse with their husband against their will and
consent. This judgment could be said to be a positive step towards
criminalising marital rape in an indirect manner. However, in Harvinder
Kaur v Harmander Singh39, the constitutional validity of restitution of
conjugal rights was re-identified by the High Court of Delhi. The Court
held that the relation of the husband and wife must be kept away
from constitutional law and other law as such regulation of the private
affairs of the husband and the wife would lead to quarrels and a lot of
litigation which must be avoided by the law. Accordingly, the private
affairs of the husband and the wife should not be interfered with.
However, as earlier discussed, the law has regulated various private
affairs of the husband and his wife. The legislature and the judiciary
should not refrain from protecting the rights of a woman by taking the
shield of it being a private affair of the husband and the wife. It is further
pertinent to note that the law must identify the private autonomy of the
women and give women equal rights as men as the also possess the
fundamental right of right to equality.40 By not criminalising marital
rape, the right to life 41 of women is degraded as the women are forced
to have sexual intercourse with their husband against her will which is
degrading to the human dignity and monstrous to the human spirit.42
Rape destroys the entire psychology of a woman and results into an
emotional crisis.43 The crisis suffered by a wife when raped by her
own husband would be devastating. Rape is condemned and need for
protection of lives and liberties of womenfolk has been emphasised. 44
Rape is not only a crime against the person of a woman but against the
35
36
37
38
39
40
41
42
43
44

Hindu Marriage Act, 1955, Section 9
T. Sareetha v. Venkata Subbaiah, AIR 1983 AP 356
Indian Constitution Article 14
Indian Constitution Article 21
Harvinder Kaur v. Harmander Singh, AIR 1984 Del 66
Indian Constitution Article 14
Indian Constitution Article 21
T. Sareetha v. Venkata Subbaiah, AIR 1983 AP 356
Bodhisattwa Goutam v Subhra Chakraborty, (1996) 1 SCC 490
Lilabati Basiya v. State of Assam, (2004) 3 GLR 540
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society45 then the pertinent question is that how can marital rape not
be a crime even against the victim. A rape, no matter who the offender
is, must be punished to protect the rights of married women.
Hence, it can be concluded that the argument that law cannot
interfere with the private affair of the husband with his wife is legally
invalid and the State has the right to interfere with such personal
affairs in the most reasonable manner. To ensure social development
and safety of women within their own house, it is pertinent to identify
the personal autonomy of women and the right of a wife to say no for
having a sexual intercourse with her husband. The legislature and the
judiciary should take proper steps to ensure criminalisation of marital
rape in India as its criminalisation would not affect the private sphere
of marriage.
VI. Conclusion
Marital rape is the forced act of sexual intercourse by a husband
over his own wife. Currently, marital rape is not a criminal offence
in India owing to the beliefs of the people that its criminalisation will
affect the socio-cultural structure of India. This clearly reflects the
primitive shades of the idea that the wife is a property of her husband,
an idea which is completely detestable and highly condemnable in the
present time.
In order to effectively criminalise marital rape and establish an
egalitarian social order where women receive their due respect and
reverence, it is pertinent to analyse this criticism from a socio-cultural
point of view. Marital rape is a great social evil where its real existence
is attempted to be hidden within the blanket of integral and private
sphere of marriage. When the criticisms of this social evil are put
forward, the truth regarding the purported possibilities of marital
rape can only be obtained when this issue is analysed from the sociocultural perspective, which takes into account the true meaning
and significance behind the various beliefs, customs, traditions and
principles which form the base for its criticism.
While discussing the first argument regarding the criminalisation of
marital rape affecting the sanctity of marriage, critics have argued that
sexual intercourse cannot be separated from marriage and hence the
consent of the wife for sex after marriage is immaterial. The aforesaid
criticism is based on the primitive belief of the wife being a property
of the husband, so the husband should be allowed to have sexual
access to his wife as per desires and whims. For the aforesaid criticism,
it cannot be denied that sex is an integral and inseparable part of
married life but at the same time it is equally important to uphold the
45 The Chairman, Railway Board &Ors vs Mrs. Chandrima Das & Ors, (2002) 2 SCC 465
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true meaning of consent, desire and willingness of the wife to indulge
into sexual intercourse. It is observed that ancient Indian scriptures
consider that marriage is a religious and pious sacrament. Marriage
is such a bond between the husband and wife that they promise to
respect the feelings and desires of each other and the same is affirmed
by the ritual of Saptapadi in Hindu marriage. The holy and sacred
union of the two souls implies to uphold such vows of care and respect
taken at time of marriage. Now, the idea of marital rape where husband
forces himself upon his wife for fulfilment his sexual desires against
his wife’s willingness hits out at the very roots of mutual respect and
understanding upon which a marriage is based. Therefore, the preconceived notion that the criminalisation of marital rape would hit at
sanctity of marriages in India is baseless and devoid of flow of reason.
Rather if the marital rape is not criminalised then it would affect, the
respect for a wife’s consent and personal choice and thereby demean
and degrade the sanctity, purity and integrity of marriages in India.
Secondly, the argument that the Indian traditions and cultural
beliefs do not permit the criminalisation of marital rape is also contrary
to the true spirit of reverence and respect that Indian scriptures depict
towards the position of women in Indian society. Most of the Vedas
and many excerpts of the Manusmriti clearly throw light on the idea
that women are to be greatly respected and thus it is interpreted the
women’s consent to sexual relations also needs to be respected whether
it is inside or outside the scope of marriage.
The third argument is that the criminalisation of marital rape would
effectively lead to interference into the private affairs of husband and
wife and the law does not interfere in private affairs of a husband and
wife. However, it seems that the law has made selective interference in
marriage through the judgment of adultery 46 and Section 377.47 Thus,
the argument that law does not interfere in private affairs is flawed and
the concept of marital sphere no more exists to refrain the legislature
from criminalising marital rape.
Marital rape is indeed a huge impediment to social progress and
establishing the dignity of women in the society, hence in the larger
interest of justice, it is necessary to criminalise marital rape to ensure
faster social development, which is equivalent to the pace of economic
development. Therefore it is concluded that it is the need of the hour
to criminalise marital rape by striking down the exception 2 to the
Section 375 of the IPC.

46 Joseph Shine v. Union of India, (2019) 3 SCC 39
47 Indian Penal Code, 1860, Section 377
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Right to Privacy and Aadhaar: A
Jurisprudential Analysis
*Mohsina Irshad
1. Introduction
Indian Constitution is based on four sovereign virtues: “rights,
justice, development and governance”1. They are “intertwined and
interlocked with the rest, in contradictory combination and recombinations with both the constitutional and social past and
their future images”. 2 Government today is obliged to address the
“deprivation, destitution and oppression” 3 that plague an individual’s
life. Aadhaar aims to address this, by providing an efficient, transparent
and targeted delivery of subsidies and services of the government to the
citizens residing in India through assigning of unique identity numbers
to such individuals and for matters connected therewith or incidental
thereto.
The word “Aadhaar” comes from a Sanskrit word which means
“Foundation”4. Aadhaar is a 12 digit Unique Identification number
issued by the government of India to all Indian residents. It was
however, challenged in the Supreme Court in Justice K. Puttaswamy
v Union of India5, wherein the court not only upheld the programme of
the government but also recognised the Right to privacy as an intrinsic
part of the right to life and personal liberty under Article 21 of the India
Constitution.
Every transaction of an individual connected to Aadhaar leaves
electronic tracks6, which generate certain important information of
individual’s personality without his knowledge or consent. Various
principles reflecting on protection of informational self-determination7
*
1
2
3
4
5
6

7
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have started emerging. Data mining creates serious issues for human
existence; with the increasing use of technology in our lives to predict
its harmful effects on human existence is a challenging task 8 . The
paper tends to analyze the concept of privacy in a historical and
jurisprudential manner. It tends to establish the philosophy of the
Aadhar scheme of the government and whether it abhors the liberal
and democratic principles of law.
2. Jurisprudence of Privacy
In the shadow of increasing risk of data mining, the jurisprudence of
privacy needs to be relooked. The core concept of privacy in the form of
informational self-determination changes the way we conceive privacy
and the risks associated with it. To understand the role, that privacy
plays in data sciences it’s important to clarify the role of privacy first
and its inception as tangled in various other rights. In today’s world,
privacy is a limit on the Government’s power as well as the power of
private sector entities9.
Privacy tends to be a normative concept’s with a certain internal
complexity’10 that entails the concept to be multi-dimensional, allowing
for different principles objectives and justifications.11The multiple
dimensions that moderate privacy includes- decisional privacy,
associational privacy, informational privacy, bodily privacy—attest to
a different aspect of its internal complexity.12 The different strains of
privacy apply to different situations or objects—“informational privacy
protecting personal data; decisional privacy protecting the mental
space necessary for individual judgement; bodily privacy protecting
against physical incursions; limited access to the self-protecting
against unwanted visual and auditory access” 13. These concepts might
be fit for different situations yet all of them operate under the concept
of privacy.
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The question related to the dilemma between privacy and security
or privacy and publicity, or privacy and surveillance 14 is not that
simple. But amidst all these contests over privacy it’s important to
analyse jurisprudence of privacy - Which privacy? For what purpose?
With what reason? As exemplified by what? To ascertain its various
dimensions and what ground it holds in context of other rights of an
individual.
2.1 Privacy as a Natural Right:
Aadhaar scheme of the government is developed on the pretext that
ours is a welfare state. Welfare right is not of recent origin, they have
been claimed by people from times memorial. This right was use to
articulate the materialistic ideas prevalent in ancient Europe by Church
authorities to create God as the common owner of all the property while
making people only its custodian We all thus have a right, to receive
goods or to distribute by taking from ones having them in surplus, if
we fall into great need. John Locke, Tom Paine, and William Cobbett
claimed that welfare rights form part of the existing jurisprudence of
human rights.
In India “Public Welfare” and “Welfare State” have become
overtime, in the language of the Chaldean Oracle, “God given names of
unexplained power”,15 which absolve judges from a critical examination
of fundamental rights. The state is mandated to promote the welfare, by
providing justice and equality among its citizenry. The ideals enshrined
in the Constitution can only be realized by the measures and programs
which the government pursues for the welfare of its people.
In 1690, John Locke16 observed that as a matter of natural law the
lives, liberties and estates of individuals are, a “private preserve”. The
idea of a private preserve was to protect them from outside interference.
In 1765, William Blackstone17stated about “natural liberty”. Certain
rights are immutable which are vested in an individual by the laws of
nature. These absolute rights include the right of personal security,
personal liberty and private property. Which embraces an uninterrupted
enjoyment of life, limbs, body, health and reputation by an individual.
It’s impossible to conceive the existence of human beings without
natural rights. Privacy as a natural right has certain constituents18
14 Deirdre K. Mulligan, Colin Koopman and Nick Doty, Privacy is an essentially
contested concept: a multi-dimensional analytic for mapping privacy. Available
at: http://lawdigitalcommons.bc.edu/bclr/vol55/iss1/4/. (Last Modified: June 20,
2019)
15 H.M. Seervai, Constitutional Law of India: A Critical Commentary 1928-1937, N.M.
Tripathi Private Limited, Bombay, (4th Ed., Vol. 2, 1993).
16 John Locke, Second Treatise of Government, Oxford: B. Blackwell, (1948)pg., 65.
17 William Blackstone, Commentaries on the Laws of England, 3 Boston , Beacon Press
144 (1962).
18 Justice K.S. Puttaswamy (Retd.)And Another vs. Union Of India And Others Writ
Petition (Civil) No. 494 Of 2012
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(a) privacy is a concomitant to an individual’s right over his
personality. (b) Privacy is the necessary condition precedent to enjoy
other rights of an individual (c) The Right to privacy covers three
aspects – (i) personal privacy (ii) informational privacy, and (iii) privacy
of choice. Privacy involving an individual i.e., to safeguard against
the invasion by state on a person’s right over his physical body for
instance right to move freely. Informational Privacy- involves the mind
of an individual, to protect him against the unauthorized use of one’s
personal data. And an individual’s right to choose among different
available options.
One important hallmark of democracy is the liberty to take
decisions but if the right to take a decision is compromised or taken by
some authority without our awareness it gets compromised. 19 Every
individual should be given the basic right to exercise control over the
commercial use of his identity and to regulate the use of his personal
data with his consent.
2.2 Privacy and Liberty
J.S.Mill has stated the importance of liberty and freedom of choice
for democracy in his essay On Liberty, he characterized liberty into
different domains:
“It comprises, first, the inward domain of
consciousness; demanding liberty of conscience, in
the most comprehensive sense; liberty of thought
and feeling; absolute freedom of opinion and
sentiment on all subjects, practical or speculative,
scientific, moral or theological”.20
In our jurisprudence the first home of privacy lies in the personal
liberty guaranteed under Article 21, in a way that privacy turns out to be
a basic condition necessary to exercise the right of liberty. Individuals
tend to psychologically preserve their personality from any intrusion
on the part of the government21. Democratic society need to protect the
personal zone of people from any intrusion to protect their privacy as
part of individual freedom and liberty. Hence, Privacy turns to be one
of those rights which one “instrumentally requires if one has to enjoy”22
other rights mentioned in the Constitution.

19 Daniel Solove, 10 Reasons Why Privacy Matters, available at: https://www.
teachprivacy.com/10-reasonsprivacy-matters/ (Last Modified: May 30, 2019).
20 John Stuart Mill, On Liberty and Other Essays, Stefan Collini Edition, (1989)
21 Geoffrey Robertson, QC and Andrew Nicol, In Robertson and Nicol on Media Law ( 5th
Edn.,2010) pg, 265.
22 Laurence H. Tribe and Michael C. Dorf, “Levels of Generality in the Definition of
Rights”, 57 U CHI LREV 1057 (1990).
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Salmond devised liberty as an “incipient rights” 23 which
derives its authority from other basic rights of freedom and
dignity. Courts only give name to an already present guarantee
in the thread of the Constitution. Privacy as a right or condition,
“logically presupposed”24 from the constitutional text. It’s not a derived
right it was already part of the larger framework of rights guaranteed
in the constitution.
Liberty as a political right acts as a restrain on the state to encroach
upon a protected sphere of an individual’s life. Isaiah Berlin has
formulated the negative conception of liberty, “I am … free to the degree
to which no man or body of man interferes with my activity. Political
liberty is simply the area within which a man can act unobstructed by
others.”25
Individual freedom imposes a duty of restraint on the state. Modern
ideas of neo liberalism address this notion by postulating, state
interference as a threat to individuals freedom. FA Hayek 26 construes
liberty as “absence of obstacles”. This notion of liberty delimits the
role of state into a narrow jurisprudential frame. Liberty does not only
connate freedom from restrain it also involves enabling the individual
to reach to their optimum levels.
Liberty from various socio-economic barrier to pursue ones
capacities to the fullest degree. Amartya Sen in “Development as
Freedom”27 states that “Development requires the removal of major
sources of un freedom: poverty as well as tyranny, poor economic
opportunities as well as systematic social deprivation, neglect of public
facilities as well as intolerance or over activity of repressive states”.
In Sen’s analysis, development of any individual is influenced
by “economic opportunities, political liberties, social powers, and
conditions of good health, basic education, and the encouragement
and cultivation of initiatives”28. The true essence of liberty can only be
realized with the removal of various sources of unfreedom that cause
social and economic deprivation which Aadhar as a scheme tends to
realize. Government must not constrain liberty on the ground that one
citizens conception of the good life is nobler or superior to another’s.29

23 P.J. Fitzgerald, Salmond on Jurisprudence 228, (1978).
24 Ibid 22.
25 Isaiah Berlin, Two Concepts of Liberty, available at http://faculty.www.umb.edu/
steven.levine/courses/Fall%202015/What%20is%20Freedom%20Writings/Berlin.
(Last Modified: June 13, 2019)
26 F A Hayek, “The Constitution of Liberty”, 11Routledge & Kegan Paul 207-208, (1960).
27 Amartya Sen, Development as Freedom, Oxford University Press (2000) pg., 3-4.
28 Ibid.
29 Dworkin, Taking Rights Seriously,181(1973)
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2.3 Privacy and Dignity
The most important postulate of right to privacy which is infringed
because of Aadhar scheme of the government is the right to live with
dignity. Privacy secures human dignity by securing the inner recesses
of an individual from unwanted intrusions. When the state intrudes
into a citizen’s privacy it impacts the dignity of an individual.
In his Book, Is Democracy Possible Here?30 Dworkin develops his
jurisprudence of human dignity based on two principles Firstly, the
intrinsic value of every person and secondly the personal responsibility.
Wherein giving respect to oneself and at the same time accepting
a “special, personal responsibility for identifying what counts as
success”31 Thus, Dworkin’s defines dignity its importance and at the
same time puts limits on its exercise by placing moral duties that we
owe to other people. 32
According to Kant, human conduct is controlled by the force of
duty that rationalizes an individual’s will. Christopher McCrudden, an
Oxford Academic, in his article 33‘traces the evolution of the concept
of dignity. Earlier dignity was associated with status enjoyed by an
individual in the society. We have a history of people being treated as
slave and animals with no dignity.
Further, Human dignity is based on various socio-economic
rights that are spread over the fabric of our entire constitution. Both
Community and individualistic approach assume importance when
it comes to human dignity. At its core human dignity contains three
elements – “Intrinsic Value, Autonomy and Community Value” 34, they
together formulate the essentials that justify judicial reasoning in hard
cases and help in structuring the legal reasoning. Human dignity as a
community value emphasis on the role of community in developing the
goals and ideals in life. However, such differentiation can’t exist without
any limitations, for the peaceful coexistence of different views and
conflicting rights of different individuals as “overlapping consensus” 35
Balancing of conflicting claims is also important given the different
30 Ronald Dworkin, Is Democracy Possible Here? Principles for a New Political Debate,
Princeton University Press, (2006): Ronald Dworkin, Taking Rights Seriously (A&C
Black, 2013)pg., 239.
31 Kenneth W. Simons, Dworkin’s Two Principle of Dignity: An Unsatisfactory Non
Consequentiality Account of Interpersonal Moral Duties, 90 Boston Law Rev. 715
(2010)
32 Dworkin Justice for Hedgehogs Harvard University Press, (2011).
33 Human Dignity and Judicial Interpretation of Human Rights, 47, European Journal
of International Law ( 2008) .
34 Ibid.
35 “Overlapping consensus” is a term coined by John Rawls that identifies basic ideas
of justice that can be shared by supporters of different religious, political, and moral
comprehensive doctrines.
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facets of individuals dignity – personal liberty as part of individuals
dignity and the right to lead a dignified life
Human identity forms an important constituent of dignity of an
individual. Identity helps us to express ourselves to others. Such
expression has to be immune from any interference, a right recognized
by the constitution, by recognizing our liberty as an autonomous
person. Personality is not immutable as physical appearance its build
by an individual and expressed in that form. In “The Lies That Bind:
Rethinking Identity”36 Kwame Anthony Appiah has explored that
complexities of human identities, stating that a “liberal constitutional
democracy is not abate but a project”. Nations based on liberal
democratic values can facilitate “integrative national identities” 37.
Here it’s important to analyze the identity of a digitized citizen.
Internet run by data has crept into our lives but how it has changed
and affected our identities is still alluded to a normal citizen. Linking
welfare entitlements to unique data sets that tend to create biometric
information of 1.3 billion people.38 Therefore, Aadhar as a scheme of
government which promises a dignified life to an individual in lieu of
certain sacrifice of individual’s autonomy and freedom, the proper
balance of both becomes important. To ensure against undue intrusion
into the liberty of an individual on pretext of state welfarism.
3. Jurisprudence of freedom of choice and the mandatory
provisions of Aadhar:
Choosing prefers one option to the other, terminating one’s
deliberation about the alternatives, which fall away as if dismissed,
and treating the preferred option as now what is to be done- what I am
going to do.39 Choosing therefore is an exercise of freedom of will, of
choice not simply the freedom from being blocked or chained or pinned
down. Our nature includes this freedom of choice; more precisely, we
can and sometimes do make free choices, though most of what we
freely do is the carrying out of unrevoked and still relevant free choices
we made back in the past. And some of what we freely do is done with
such spontaneity that the need to choose does not arise.
H.L.A.Hart’s rejection of the positivist thesis that law may have any
content appealed to the natural necessity of the minimum forms of
protection for persons, property, and promises which are indispensible
36 Kwame Anthony Appiah, The Lies That Bind: Rethinking Identity, Liveright Publishing
(2018).
37 Francis Fukuyama, Identity: The Demand for Dignity and the Politics of Enlightenment,
Farrar, Straus andGiroux(2018).
38 Krishnadas Rajagopal, “Aadhaar in numbers: key figures from UIDAI CEO’s
presentation to the SupremeCourt”, The Hindu, March 22, 2018.
39 This resolution, articulated in what Aquinas calls one’s imperium(order) to oneself
(NLNR 337-42) can be conditional.
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features of municipal law, if it is to serve the minimum purpose of
beings constituted as men are. A natural necessity of this kind is in
the first instance a rational necessity. As Hart himself remarks his
discussion of the minimum content of law 40is trying to identify the
distinctively rational connections between natural facts and the
content of legal and moral rules.41 And this connection is rational given
the minimum purpose or natural aims of being constituted as men
are. Hart speaks of serving those purpose as laws point. For Ronald
Dworkin, on the other hand, the most abstract and fundamental point
of legal jurisprudence is“To guide and constrain power of government
force not be used or withheld...except as licensed
or required by individual rights and responsibilities
flowing from political decisions about when collective
force is justified”.42
He advocates that law should benefit the society while promoting
equality among its subject. So laws point as per Dworkin’s conception
is to serve the interest of citizens and if it fails to try to do so it lacks
legitimacy, authority and obligatory force and fails to justify the
coercion it pretends to justify. Any decision to choose has to be judged
on two aspects- some benefits for the sake of which it may be preferred
to alternatives and something that may be done for the sake of that
benefit. Call these ends and means respectively. This entire process
involves – comparison and latter preference. Aadhar as a scheme
comes with its own benefits and negatives. Important is to weight them
in light of the need of the society.
4. Natural/Juristic Persons:
Since law is made for the sake of human beings, we should speak
first of the status of person.43 Knowledge of law amounts to little if it
overlooks the person for whose sake its made.44 Any law on data privacy,
has a data subject (person) and that person’s rights are safeguarded
by the data privacy law45. Jurisprudentially a person can either be a
natural person or a juristic person. A person is defined as one who is
capable of rights and duties. Salmond defines person as “substances of
which rights and duties are the attributes. It’s only in this aspect that
persons possess juridical significance and this is the exclusive point of
view from which personality receives legal recognition”. 46
40 Hart, HLA, Punishment and Responsibility: Essay in the Philosophy of Law (ed., John
Gardner) (2nd edn., OUP, 1968)
41 Ibid
42 Dworkin Ronald , Taking Rights Seriously, HUP; London Duckworth, (1977, 1978)
43 John Finnis, Intention and Identity, 2 Oxford University Press, ( 2011)pg., 16-36.
44 Justinian Digest., Justinian Institutes.
45 An overview of the changing data privacy landscape in India, ( 2018) available
at:http//: www.pwc.in
46 W Patrick John Fitzgerald (ed.), Salmond on Jurisprudence, (Tripathi, edn,
12th,1985).J.Salmond, Jurisprudence, 1966
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4.1 Personhood of Data Processors and Entities
Historically, personhood is derived from the Latin word ‘prosopon’
which used to refer to mask in Greek and Roman theatre.47 Just
like a mask a ‘person’ depending upon the legal context could have
different ‘persona’. At the beginning religious scholars like Trertullian48
and Boethius49 influenced the development of concept of personhood
when they tried to explain the nature of ‘the holy trinity’ i.e., the father,
the son, and the holy spirit being different ‘persons’, yet each of such
person is the same God. The concept of personhood played a minor
role in these religious scholaristic writings; it was modern theorists like
Kant and Locke that gave it importance.50According to Locke,
“we must consider what person stands for;
which, I think, is a thinking intelligent being, that
has reason and reflection, and can consider itself
as itself, the same thinking thing, in different times
and places”51
So, for him the essence of personhood is the ability to reflect on
oneself and one’s own identity.
Kant opposed such separation of mind and body, for him person
was a subject whose action may be imputed to him. According to Kant,
personhood could be granted only to being which are rational and
autonomous, and rational beings are one that follows the categorical
imperative. According to Kant, categorical imperatives are commands
we must follow regardless of our desires, and these are derived from
pure reason. One of such categorical imperatives requires that we act
in such a way that you treat ‘human’ and ‘humanity’ as ends and not
as means.
Jurisprudentially, we might have to change how we look at ‘legal
personhood’. The main problem that can be identified at the outset
is that “our moral institutions, beliefs, and judgments have been
shaped by a world in which humans are the only creatures with all
the capacities we associate with personhood”.52 Here, it’s important to
recognize the rational being that are not objects that exist just to be
47 D. Wiles, The Masks of Menander. New York: Cambridge University Press, (1991).
48 Tertullian, Against Praxeas. Translated by P. Holmes. Grand Rapids: Eerdmans.
(1973).
49 Boethius, Liber De Persona et Duabus Naturis Contra Eutychen Et Nestorium.
Cambridge, MA:Harvard University Press. (1918).
50 Visa_A.J._Kurki and Tomasz Pietrzykowski, “Legal Personhood: Animals, Artificial
Intelligence and the Unborn”, Springer,UK ( 2018).
51 J Locke, Essays Concerning Human Understanding. London: Dent. 1961
52 Lawrence B. Solum, Legal Personhood for Artificial Intelligences, 70 N.C. L. Rev.
1231 (1992). Available at: http://scholarship.law.unc.edu/nclr/vol70/iss4/4. (Last
Modified: June 3, 2019)
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used by other but rather have the ability to set their own goals and
work towards them. To what extent such rationality can be imputed
to an entity having ability to process data is a question that remains
to be answered. Under the present jurisprudence on data protection 53,
the data controller is held liable; however the data processor and
the intermediate entities have no liability. While under most foreign
jurisprudence they are held equally liable.
5. The Rule of law
India claims to be the largest democracy is the world which
necessitate it to implement the precepts of democracy while formulating
any scheme or taken any measure having social implications. The
framers of our constitution recognized these precepts of a liberal
democracy while imbibing the concept of rule of law under Article 14.
The jurisprudential rule of law, includes certain important
postulates which have been collectively defined by Lon Fuller 54 as the
‘inner morality of law’. Another important aspect of rule of law is its
substantive concept which encompasses the ‘right conception’ of the
rule of law propounded by Dworkin includes, guaranteeing fundamental
values of morality, justice, dignity and human rights, with a proper
balance between these and the other needs of the society. Dworkin
also, criticizes Rawl’s A theory of Justice- the theory by placing political
arrangements and laws on judgments about human good, denies to
individual’s equal concern and respect which is their abstract right55.
About the modern rule of law, Professor Garner observed:
“The concept in its modern dress meets a need that has been felt
throughout the history of civilization, law is not sufficient in itself and
it must serve some purpose. Man is a social animal, but to live in
society he has had to fashion for himself and in his own interest the
law and other instruments of government, and as a consequence those
must to some extent limit his personal liberties. The problem is how to
control those instruments of government in accordance with the Rule
of Law and in the interest of the governed.”
Rule of law is closely related to liberty 56.Liberty is a complex set of
rights and duties and privacy forms its soul. Since any legal system
is formulated as a set of coercive public rules addressed to rational
persons for the purpose of regulating their conduct and providing the
frame work for social co-operation57. Aadhar as a scheme of government
53 Data Privacy and Protection Bill 2016,
http://meity.gov.in/white-paper-dataprotection-framework-india-publicomments (Last Modified: June 24, 2019)
54 Lon Fuller, The Morality of Law , New Haven, Yale University Press, (1964).
55 R.Dworkin, Taking Rights Seriously (TRS, 181, 1973).
56 Ibid. 54.
57 H.L.Hart, Philosophical Review, 64, 179-180 (1970): H.L.A.Hart, The Concept of Law
, New York, The New American Library (1969) pg., 182.
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must confer to these rules to protect the rights of citizens and not to
intrude the liberty of an individual.
Rule of law forms the heart of the modern democratic societies and
lays the foundational values of a democracy. When the rule of law is
interpreted as a principle of constitutionalism, it assumes separation of
governmental powers or functions among various organs that inhibits
state arbitrariness.58
Conclusion:
An individual’s dealing with state is largely regulated by rules
which reduce arbitrariness on part of the state. These rules need to be
respected while government formulates any scheme or program for the
welfare of its citizenry. Aadhaar as a governmental initiative is aimed
at increasing transparency and accountability in the working of the
government while dealing with its citizenry.
However, it’s equally important to recognize the basic rights in the
form of privacy, liberty, justice and human dignity while formulating
any such programme. Considering that, India lacks a comprehensive
law on data privacy; it exposes individuals to a world of uncertainties
and greater challenges of ascertaining accountabilities.

58 R. S. Allan, Constitutional Justice: A Liberal Theory of the Rule of Law (2001),
available
at:
http://www.oxfordscholarship.com/view/10.1093/acprof:oso/
9780199267880.001.0001/acprof (Last Modified: June 23, 2019)
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KASHMIR’S ISSUE: -A PERMANENT
HEADACHE
*Pallav Vats
**Arihant Pushkar
Introduction: Jammu and Kashmir is one of the state of India with some very
extraordinary beautiful tourist’s places in the Himalayan range.
Despite having so many tourists place, it is also the most unstable
state of India from the beginning of its merger in India. After getting
Independence in 1947, Britishers before leaving India gave three
choices to all Indian States that whether they want to merge in India
or Pakistan or make a separate nation. It was a wicked strategy to
create a tension among the central and state government. Kashmir is
a Kohinoor that everyone wants to wear in their crown. For Pakistanis,
Kashmir is the dream of Jinnah, for Indians, Kashmir is integral to
India and for the Kashmiris, Kashmir is their home.
For thousands of years Kashmir was the hub of both Buddhism and
Hinduism. But the Muslims invaders came and started making it hell
from Heaven. They destroyed their local culture tried to inject their
own belief through the forceful conversions. Talking about the modern
problem after Independence, only four names are mainly considered,
Raja Hari Singh, Sheikh Abdullah, Pandit Jawaharlal Nehru and
Muhammad Ali Jinnah. Kashmir was the princely state whose king,
Raja Hari Singh wants a separate state, neither has he wanted to merge
Kashmir in India, nor he wants to merge Kashmir in Pakistan, but
both the nations want Kashmir in their map. Raja Hari Singh signed
an agreement with Pakistan known as Standstill agreement according
to which either Pakistan or India whoever will try to invade Kashmir,
Raja Hari Singh will be merge with the other one. Jinnah health was
not good and Pakistan was highly impatient. On 1st October, Pakistan
finally attacked Kashmir. Raja Hari Singh seeks help from India and
signed the instrument of accession, agreeing to accede to the dominion
of India. Indian army take charged and repel the invaders but after
acquiring back more than half of the area which had been acquired
by Pakistan invaders, Nehru called them back and wanted to settle
the issue in UN which later became one of the biggest problem of both
nation, India and Pakistan.

* Student, Geeta institute of Law, Panipat
** Student, Geeta institute of Law, Panipat
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History: History of Kashmir is old. It was settled by a bunch of folks in a long
ago. It was the center of both Hinduism and Buddhism, Buddhism
spread in Tibet, Afghanistan, and China because of Kashmiris. Soon,
in 1400 AD Kashmir was turned into a place with Muslims many due
to forced conversions by the dynasty of Shah Mir Dynasty, Mughal
Dynasty (especially in the era of Aurangzeb) and Durrani Dynasty.
But again in the era of Dogra dynasty which was founded by Gulab
Singh Dogra Hinduism was again encouraged. But after the death of
Maharaja Ranjit Singh, Lahore Gaddi becomes weaker and then after
a war between the Lahore Gaddi and the Chinese, both agreed to sign
a treaty that gave away Aksai Chin to China, while the Sikhs retained
Ladakh. Later, this treaty was inherited by the British and the status
quo remained maintained till the Independence of India.
In 1845, war started between Dogra and Britishers that ended
as the defeat of Sikhs rulers. Britishers demanded a repatriation of
Rs. 1.5 Crores from the Sikh rulers, with an additional sum of Rs 60
Lakhs payable immediately, as reparations for the cost of the war. The
Sikhs rulers paid Rs. 50 Lakhs in cash and ceded the territories of
Hazara and Kashmir for 1 crore. The British further sold Kashmir to
Gulab Singh Dogra, the Raja of Jammu, at Rs. 75 Lakhs as per the
Treaty of Amritsar. This place is how the Princely State of Jammu &
Kashmir came together first with Gulab Singh Dogra becoming the Raja
of Jammu & Kashmir.
In 1925, Raja Hari Singh Dogra ascended to the throne of Kashmir.
He was aprogressive ruler but at that time Muslim population was
kept poor, illiterate and inadequately represented in the State’s
services. Hence, so The All Jammu and Kashmir Muslim Conference
was founded by Sheikh Abdullah in collaboration with Chaudhry
Ghulam Abbas to fight for the rights of the State’s Muslims. Raja Hari
Singh was facing heavy protests hence the Glancy Commission which
was appointed by the Maharaja recommended the establishment of
a legislative assembly, called the Praja Sabha that would have 75
members, with 15 official representatives, 33 elected representatives
and the remaining seats held by the Maharaja’s nominees. Of the 33
elected seats, 21 would be reserved for Muslims, 10 for Hindus and 2
for Sikhs. The Maharaja accepted these recommendations but delayed
implementation, leading to protests in 1934. The Maharaja granted a
constitution providing a legislative assembly for the people, but it was
powerless. On September 1934, the first elections for the Praja Sabha
(the state’s legislative assembly) were held. The Muslim Conference
won 14 of the 21 seats reserved for Muslims. Soon afterwards, the
younger leaders of the Muslim Conference pled for broadening the
party to include all the people of the state.
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On May 1946, Sheikh Abdullah launched the Quit Kashmir
movement against the Maharaja; he was arrested and charged with
sedition. Jawaharlal Nehru attempted to go to Kashmir to defend
Abdullah in court but was arrested and forced to leave the State. On
October 1946, the Muslim Conference launched a “Campaign of Action”
demanding the end of an autocratic rule by the Maharaja so Chaudhry
Ghulam Abbas was imprisoned. Later, the British Resident reported
that the “new leaders” of the Muslim Conference, Chaudhry Ghulam
Abbas and Agha Shaukat Ali, were stirring anti-Hindu sentiments in
the guise of Muslim unity. On January 1947, Elections were held for
the State’s legislative assembly which was boycotted by the National
Conference, and the Muslim Conference won 16 of the 21 Muslim seats.
Mountbatten proposed the partition plan to divide British India into
independent dominions of India and Pakistan. At the Joint Defence
Council meeting, Jinnah and Nehru disagreed on the accession of
princely states, Jinnah asserting that it was for the rulers to decide
and Nehru insisting that it was for the people. Lord Mountbatten visited
Kashmir for 5 days to convince the Maharaja to accede to India or
Pakistan. The Maharaja showed unwillingness. On 23 July 1947,
State’s Prime Minister RamChandraKak visited Delhi for 5 days,
meeting Mountbatten and the political leaders of Congress and Muslim
League. He explained that the State had decided not to accede to either
Dominion. Kashmir signed the Standstill Agreement with Pakistan.
India requested further discussions for a standstill agreement. On
9 September 1947, Pakistan blocked supplies of petrol, sugar, salt,
and kerosene and stopped trade in timber, fruits, fur, and carpets in
violation of the standstill agreement. Mehr Chand Mahajan, new PM
of the state, met JawaharlalNehru and VallabhbhaiPatel in Delhi and
apprised them of the situation in the state. He indicated the Maharaja’s
willingness to accede to India but asked for political reforms to be
delayed. Nehru demanded the release of Sheikh Abdullah. Khwaja
Ghulam Nabi Gilkar, better known as “Mr. Anwar.” He announces ‘Azad
Kashmir’ government for the first time in Muzaffarabad, it was like
alarm for Maharaja. This government failed in arresting of Mr Anwar in
Srinagar. On 21 October 1947 – 22 October 1947, Pakistan triggered
the first Indo-Pakistani War. There were some Pro-Pakistani members
in the Maharaja’s army who rebelled at Domel (Muzaffarabad) and took
control of the Jhelum river bridge. So on 22 October 1947, all the
Muslim members of the State Police in Jammu City were disarmed and
ordered to go to Pakistan. On 25 October 1947, a defence Committee
meeting in Delhi was held by Lord Mountbatten, considered the
Maharaja’s request. Ministers were unanimous in sending military
assistance, but disagreed on whether to accept Kashmir’s accession.
TheMaharaja signed the Instrument of Accession (IOA) on 26 0ct
1947, acceding the state to the Indian Union. India accepted the
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accession, regarding it provisional until the will of the people could be
ascertained. On 27 October 1947, the Indian army enters the state to
repel the invaders. Sheikh Abdullah better known as Sher-e-Kashmir,
endorses the accession, National Conference helps Indian Army to fight
against the Tribal Leaders. On 20 November 1947, Lord Mountbatten
suggests to Nehru, that he should go to the newly formed successor
to the League of Nations, the UN for an international mediation, since
India has a ‘solid and fool-proof’ case. His proposal is discussed in
the Indian cabinet. Sardar Vallabhbhai Patel expresses his displeasure
and on 31 December 1947, India officially refers the Kashmir problem
to the security council of the United Nations. Alexander Cadogan, the
permanent representative of the UN files a report claiming that, India
was entitled to charge Pakistan as an aggressor under Article 35 and
to take measures for self-defence under Article 51, including “pursuing
invaders into Pakistan.” Going to the UN was of the most foolish act ever
done by Nehru, most of the problems related to Kashmir is interlinked
with this.
Root cause of the problem: We all know that Kashmir is most sensitive state of India due to
various terrorists’ attacks, internal disturbances, armed rebellion and
political war. Autonomy and a special status was given to J&K by article
370 in the Indian Constitution. Articles like 370, 371, 35A etc are the
privileges given to Jammu and Kashmir through our constitution.
In 1989, the State had come in the clutch of a militant movement
mobilised for a separate Kashmiri nation. They got moral, material and
military support from Pakistan. The terrorists and militants succeeded
to drive out almost all the Hindus from the Kashmir valley, so that if a
future plebiscite (if it happens) happens then will be meaningless for
the Indian point of view. Armed Forces, Special Powers Act (AFSPA)
in Jammu and Kashmir was imposed by 1990. The State was under
President’s rule for some years and effectively under the control of the
armed forces. Throughout the period from 1990, Jammu and Kashmir
experienced some of its worst nightmares that was violence by the
insurgents and through army actions. After 1987, the Pro-Pakistani
sentiments of Kashmiri people got influenced heavily towards Kashmiri.
Pakistan added fuel to the fire – by giving moral and financial support
to terrorists, militants, and insurgents. Thus, Kashmir frequently
witnessed violence, curfew, stone-pelting, and firing between the troops
of India and Pakistan across the Line of Control (LoC). Thousands of
soldiers, civilians, and militants have been killed in the uprising and
the Indian crackdown since 1989.
Kashmir has not returned to the normalcy before 1987, even though
state elections were conducted. Assembly elections in the State were
held only in 1996, but J&K experienced a fair election in 2002. The
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National Conference failed to win a majority and was replaced by the
People’s Democratic Party (PDP) and Congress coalition government.
BJP came into power in 2015, into Kashmir for the first time in alliance
with People’s Democratic Party, with the latter’s Mufti Mohammad
Sayeed as a chief minister (followed by Mehbooba Mufti because of the
death of her father and party founder). However, this coalition didn’t
last long. Even though the Government of India is taking many steps to
stop the insurgency and bring Kashmir back to normalcy, the terrorist
attacks like that in Pulwama has seriously hindered the peace process.
•

Article 370

Dr. B.R. Ambedkar, who was the architect of the Indian Constitution,
refused to draft Article 370 along with Ambedkar, Sardar VallabhaiPatel
was also against the inclusion of this article because it was a way to
discriminate. Article 370 was finally drafted by GopalaswamiAyyangar,
a minister without a portfolio in the first Union Cabinet of India.
Kashmir at that time was not ready to be integrated in India, unlike
other states, because of war with Pakistan over Jammu and Kashmir,
so he was in the favour of Article 370. Some leaders who preferred Art
370 and Pt. Nehru was the most prominent one among them. In the
favour of Article 370, he said that it was a temporary provision and
would be abolished over a period. The Article 370 was temporary and
drafted because it was going to be abolished one day and the state will
become a part of India. At the time of Partition, Mountbatten suggested
Pt. Nehru to take J&K conflict to the UN but SheikhAbdullah, who was
appointed as the Prime Minister of J&K, convinced Nehru to grant
special status to Jammu and Kashmir because Abdullah wanted to rule
the princely state as an independent ruler. Finally, Article, 370 was
drafted and included in the Constitution also an international aspect
was also added to the India-Pakistan conflict over the J&K problem, as
the United Nations had to intervene. There are many privileges enjoyed
by Kashmiries due to Article 370 such as, the borders of the state can
neither be reduced nor expanded under Article 370, and the article
does not allow people from other states to buy land in Jammu and
Kashmir.
•

Art 35 A

In the Indian Constitution legislature, Article 35A was included
simply to define “permanent resident” of the state. This article was
added to the Constitution through a situational Presidential Order,
issued by the President of India on 14 May 1954, which exercised
the powers conferred by the clause (1) of the Article 370 of the Indian
Constitution, and with the agreement of the Government of the State
of Jammu and Kashmir.
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AFSPA

AFSFA is an Act which enables certain special powers to the armed
forces in the disturbed areas in the State of Jammu and Kashmir to
maintain peace in the valley. It was implemented in the Kashmir amid
increase in the insurgency in 1990. Under this law, the armed forces
have the authority to prohibit gathering of five or more persons in an
area to maintain a peace.
Opportunist separatists: We all know that Jammu and Kashmir is integral to India but
Pakistan, illegally occupied some parts of the state. They consider it
to be a disputed territory because it’s a Muslim majority state. In total
India and Pakistan have fought three wars over Kashmir, including
the Indo-Pakistani Wars of 1947, 1965 and 1999 and both nations are
still having a proxy war. In India there are certain groups which are
sympathetic to Pakistan’s stand on Kashmir, headed by separatists
who are known to receive huge funds and perks from Pakistan for
challenging Jammu and Kashmir’s accession to India. Some openly
support Kashmir’s merger with Pakistan while some others support
plebiscite for the people of J&K. There are several separatist’s leaders
in which some are having huge following in the valley, which are as
follows; •

Syed Ali Shah Geelani: -

Previously Syed Ali Shah Geelani was a member of Jamaat-e-Islami
Kashmir but later he founded his party having the name Tehreek-eHurriyat. According to Geelani, Kashmir must have the right of selfdetermination, but he specifically advocates the position of union
with Pakistan. He has also served as the chairman of All Parties
Hurriyat Conference a conglomerate of separatist parties in Jammu
and Kashmir. He also represented Sopore constituency in Jammu and
Kashmir Assembly thrice -1972, 1977 and 1987).
•

MasratAlam: -

MasaratAlam Bhat is a Kashmiri separatist. He is supposed to be a
great supporter of Syed Ali Shah Geelani. He was the mastermind in the
2010, Kashmir stone pelting rallies that broke out against the Machil
encounter carried out by the Indian army in Kashmir. MasaratAlam is
the one who supports 2008 Mumbai Attacks mastermind Hafiz Saeed.
His position on Kashmir is that it should become a part of Pakistan.
•

AsiyaAndrabi: -

Asiyaandrabi is the leader of Dukhtaran-e-Millat from the time of
its establishment. It is a Islamic group, and a part of the separatist All
Parties Hurriyat Conference in the Kashmir valley that supports the
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union of Kashmir with Pakistan. The main objective of the organization
is to work for the separation of Kashmir from India. Asiya get highlighted
when she backs MasaratAlam in 2010, stone-pelting rallies across
Kashmir by using her village network of Dukhtaran-e-Millat operatives
for rally support.Asiya has been criticized for provoking Kashmiri
youth for Jihad and freedom fight against India. Hypocrisy is that her
son is studying in Malaysia on an Indian passport.
•

Mirwaiz Umar Farooq: -

He is also a Kashmiri separatist leader. At 17, his father Mirwaiz
Maulvi Farooq, the leader of Awami Action Committee, was shot dead
by an unknown gunman. Umar Farooq was the one who united 23
Kashmiri pro-Pakistan organizations into the All Parties Hurriyat
Conference (APHC). He has constantly tried to raise much awareness
about the Kashmir issue on international level. On October 2014
according to Royal Islamic Strategic Studies Center, Jordan, he was
listed as one of The 500 Most Influential Muslims in the world. Farooq
is also considered as the spiritual leader of Kashmir’s Muslims.
•

YasinMalik: -

Yasin Malik supports the separation of Kashmir from India and from
Pakistan. He serves as the Chairman of Jammu Kashmir Liberation
Front (JKLF). He has admitted having killed a troop of unarmed Indian
Air Force men in a period of 1989-1994. He later surrendered and since
1995, he has renounced violence and calls for strictly peaceful methods
to decide the issue. On February 2013, he shared dias with 26/11
attack’s mastermind HafizSaeed in Islamabad that move condemned
by several Muslim bodies.
•

ShabirAhmadShah: -

Shabir Ahmad Shah is the founder and president of the Jammu
and Kashmir Democratic Freedom Party (JKDFP). He seeks right of
self-determination to Jammu and Kashmir. Shabir was jailed for the
first time in 1968, when he was 14-year-old. He was imprisoned for
organizing and leading a student demonstration to press the demand
for the right of self-determination for the people of Kashmir.
Government approach: Our, government is trying hard to handle the situation through every
possible way,either by peacefully or forcefully. A quote is famous in the
valley that Kashmir from 1947 to AK47. Two years, after the popular
rebel commander BurhanWani was killed by the Indian government
forces in the disputed Kashmir region, the Kashmir Valley has changed
in many ways – from the rise in violence to the growing instability of
the political system. On 8 July 2016, Burhan Wani, Hizbul Mujahideen
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commander and militant, poster boy, was killed in an encounter with
security forces in the Anantnag district of Jammu and Kashmir. The
uprising didn’t end in a few week or months. It continued, and still
continues, only in different shades. The impact of Wani’s killing is
perhaps the most significant change in Valley since the late 1980s,
when an armed rebellion erupted against the Indian rule in the region.
This army does not take things like stone pelting lying down. Their
stand is clear. The borders have been sealed and militants are being
hunted down and killed. As for the Hizbul, they are crumbling under
pressure from all quarters because the army is bringing back tactics
from the 90s, as militancy has surged, the Valley’s internal politics
is also in turmoil. After the 2014 elections, the Narendra Modi-led
Bhartiya Janta Party, a right-wing, pro-Hindu party, made inroads as
a coalition partner with the regional People’s Democratic Party (PDP) to
form a government. The unholy and unpopular coalition government
not only divided the parts of a region along communal lines, but also
gave free rein to the military’s heavy-handed approach. When the
BJP and PDP came together to form the government, much against the
wishes of voters who gave the PDP a mandate, it was a critical political
development for Kashmir. The BJP’s, approach to Kashmir — that a
muscular military response to dissent is the way to peace only turned
out to be counterproductive. The BJP opposed any talks with Pakistan,
which also claims the region, or pro-freedom leaders, further widening
the gap between New Delhi and Srinagar.
With Mehbooba Mufti as a chief minister of the unpopular
government, anger among youths, who are more than 65 percent of
the total population, rose massively. It was evident on the streets;
with each killing of a militant, thousands joined protests and funeral
processions. The space for engagement slowly vanished to a level
where dialogue was seen as a distant dream. Mufti’s father had once
mentioned that Kashmir is a battle of ideas, but his daughter couldn’t
uphold promises of dialogue made to voters.
Steps which should be taken: Pakistan argues that Kashmir is a region predominantly occupied
by the Muslims and hence India should vacate the region. Not every
Muslims want to join Pakistan but it cannot be denied that there
are some people who want to join Pakistan or hopes that Kashmir
becomes a part of Pakistan. India still claims the region on the basis of
Instrument of Accession signed in 1947 with Maharaja Hari Singh, the
then ruler of the region
Why India can’t give up Kashmir?
•

The, state of J&K comprises three regions- Jammu(dominated
by the HIndus and Sikhs), Kashmir(dominated by the Muslims)
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and Ladakh (dominated by the Buddhists). See the map below.
Kashmir is an area present between Jammu and Ladakh and
merging it with Pakistan will not be that easy and will also
threaten India’s hold over Jammu and Ladakh.
•

The, region is veryimportant with respect to
Water Treaty exists in the region because
region is within India. If India loses grip over
likely that Pakistan will deprive India of the
and its tributaries.

water. The Indus
control over this
Kashmir, it’s very
water from Indus

•

One, thing which is very clear that the condition of Muslims in
India is far, far better than that of any minoritiesin Pakistan.
Any arrangement that results in Hindus, Buddhists, and Sikhs
ending up in Pakistan isunacceptable.

Solutions: •

The first and the least likely of a solution is to hold a plebiscite
in the whole of Jammu and Kashmir (POK included). But, this
solution has a numerous problem. First, it seems very less
likely that Pakistan would remove its hold from POK which is
the first condition to hold a plebiscite in the region. Second,
assuming that both India and Pak withdraw from J&K and J&K
opts to remain independent, there is a very high possibility of
J&K becoming the favourite spot of terrorists which could be
later used for launch attack against India. Third, this region
could see both China and Pakistan army’s activities.

•

The more likely solution is to formalize the existing LOC as
international border between India and Pakistan. Theoretically,
we want that India should try to win POK back and not give up
“Indian” land just like that but practically it is not so simple.
This event would involve guns, bullets, and lot of bloodshed,
and burden of any war always, always falls upon the economy.
So, this solution of formalizing LOC as international border is
the best and most practical of all solutions.

Conclusion: Kashmir, issue is not so simple that it could be resolved in some days.
It will take time and everyone should keep calm till then. Government is
trying hard to maintain peace in the valley. Stone-pelters are rare now
a day, Conditions are becoming smoother now and valley becoming
somehow normal in the third death anniversary of Burhan Wani. We
can hope for a better and peaceful Kashmir in upcoming years only if
Kashmirieswill also cooperate with the central government and keep a
trust on their beneficiary government schemes.
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An Exploratory Study To Assess The
Search And Seizure (Appeals) Before ITAT,
Bangalore
*Pavithra. R
Introduction
“Jurisdictions should have the ability to freeze/ seize assets in the
course of a tax crime investigation, and the ability to confiscate assets.”
- Principle 4, Fighting Tax Crime: The Ten Global Principles
(OECD 2017)
The Income Tax Department is empowered with varied enforcement
mechanisms to ensure that the direct tax legislation is properly
implemented and executed in India. Two primary tools that help the
enforcement of the legislation is the investigation into tax offences and
prosecution of tax offenders.1 Investigation to be successful should
have a framework where enforcement in particular should have three
components: survey, search and seizure. It is universally recognised
that any nation in order to have effective tax investigation must possess
adequate investigative powers. The principle is enshrined in the OCED
Fighting Tax Crime: The Ten Global Principles.2 The investigative power
in the hands of the tax authorities imply that they have the power to
search the property and physical evidences, it be book of accounts,
records or any other incriminating documents.3 The evidences that are
direct an clinching ultimately become a powerful tool in unearthing the
black money and also in reducing the instances of tax evasion.
The provisions are incorporated through the recommendations of
Direct Taxes Enquiry Committee which suggested that the Department
should be empowered with administrative powers through search,
seizure and spot survey.4 The Committee supported bringing about a
strict search and seizure provisions in place of voluntary disclosure by
*
1

Research Scholar, NLSIU, Assistant Professor of Law, SLCU
Das-Gupta, Ghosh and Mookherjee, Tax Administration Reform and Taxpayer
Compliance in India (2004), International Tax and Public Finance, available at
http://people.bu.edu/dilipm/publications/DasguptaGhMookITPF.pdf. Last visited
15.5.2019
2 Fighting Tax Crime: The Ten Global Principles by Organisation for Economic
Cooperation and Development Principle 3: Have Adequate Investigative Powers, p.26,
available
at
http://www.oecd.org/tax/crime/fighting-tax-crime-the-ten-globalprinciples.pdf. Last visited 16.5.2019
3 Id, p.28
4 Direct Taxes Enquiry Committee (1971), Para. 2.22, available at https://dspace.gipe.
ac.in/xmlui/handle/10973/41396. Last visited 16.5.2019
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the taxpayers.5 However, it is important to understand that the wide
powers in the hands of the Department could sometimes be arbitrarily
used. In order to ensure that there exist reasonable safeguards to the
taxpayers, it is mandated by the Income Tax Act, 1961 that the revenue
authorities are not authorised to carry on search without adequate
search warrant.6 Any search that is done without adequate warrant
would be considered an unreasonable search and the search would be
invalidated for the purposes of prosecution and legal proceedings. In
order to effectuate the search conducted, the authorities are generally
empowered with seizure or confiscation or forfeiture.7 In the recent
times, the Department is also is in the process of conducting search
and seizure through non-intrusive methods using electronic databases
and through different portals.8 Cases have also been determined
considering computers and the entries in the computers of the assessee
as an incriminating material in the search and seizure proceedings.9
It is in this context, that the researcher proposes the theoretical
framework to assess the orders of Income Tax Appellate Tribunal
(ITAT), Bangalore in order to identify their effectiveness in upholding
the assessment orders passed by the lower authorities. Hence, the
present study is focussed to analyse the appellate orders of ITAT in
particular to search and seizure. Analysis would be carried out to
understand the extent to which the appellate authority has upheld
the block assessments made by the Department. Through the orders
made by the assessee, the researcher is also proposing to find out the
most common or popular reasons for upholding or striking down the
assessments made therein by the Department. The study consists of
three major parts, first, the theoretical framework relating to search and
seizure. The second part is an empirical framework where a research
question is framed and twenty-five orders of ITAT are analysed with
main cases forming part of the context. Third part provides for the
findings and conclusion relating to the trends in which appeals are
disposed or allowed and the reasons that were pertinent for such
orders being passed by ITAT, Bangalore.
Theoretical Framework on Search and Seizure
The Income Tax Act, 1961 provides for a detailed procedure for
5
6
7
8
9

Id.
The Income Tax Act, 1961- Sec. 158BE- Time Period of Completion of Block
Assessment
Supra 2, Principle 4: Have Effective Powers to Freeze, Seize and Confiscate Assets,
p.38
FICCI, A Study on Widening of Tax Base and Tackling Black Money, P. 28 (Feb.
2015) available at http://ficci.in/spdocument/20548/STUDY-ON-WIDENING-OFTAX-BASE-AND-TACKLING-BLACK-MONEY.pdf. Last visited 17.5.2019
Pr. Commissioner of Income Tax, Central-2 v. Meeta Gutgutia (2017) 395 ITR 526
(Delhi), Para.46
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assessments and mandates the assessee to file income tax returns for
every previous year.10 The power is analogous to that of the powers
contained in Sec. 37 of the Income Tax Act, 1922. However, the scope
of the power has been widened in the present enactment. It is often
a scenario where the assessee/ taxpayer tends to overestimate the
losses, underestimate the profit, claims unspent expenditures and
over-calculates the depreciation. This has led to bringing about a
special procedure called search and seizure. The tool of search and
seizure could be used only when there is a sufficient reason to believe
that the taxpayer concerned is not provided with the true picture of the
income in the regular assessment.11 For any case to be fit for search,
it is essential for the tax authorities to prove that there was ‘sufficient
reason to believe’ certain speculation in the transactions, books of
accounts, assets, bullion, jewellery, etc.12 Further, it is essential for
the authorities can proceed with searches only when there is credible
evidence that would indicate that there exist substantial undisclosed
income in the hands of the assessee. For clarificatory purposes, the
Central Board of Direct Taxes have provided with a sum of one crore
rupees as an expected amount that should be concealed to attract Sec.
132 of the Income Tax Act, 1961.13
Search and seizure in India are normally done for a block period.
Block period is exhaustively defined in the Income Tax Act, 1961
to mean a period comprising of six previous year14 preceding the
assessment year where search was conducted by the tax authorities or
any requisition to conduct search was proposed by the tax authorities.
It is to be noted that the block period also includes dates till the
commencement of search or requisition.15 The assessment made for
the block period is called the block assessment.
During the search related to the block period, what is unearthed is
the undisclosed income on which tax would be levied by the Department
through an assessment order. The term undisclosed income is provided
with an inclusive definition in the Income Tax Act.16 This provides scope
for further additions apart from what is expressly mentioned in the
10 The Income Tax Act, 1961- Chap. XIV, Procedure of Assessment- Sec. 139- Return of
Income
11 The Income Tax Act, 1961- Sec. 132- Search and Seizure to be done only when the
authorities have a sufficient reason to believe.
12 Income Tax Officer, Special Investigation Circle-B, Meerut v. Seth Brothers and Ors.
Para.17 AIR 1970 SC 292
13 CBDT Instruction No. 7 of 2003, 30 July 2003
14 The Finance Act, 1996 amended six previous year to be ten previous year. Later
through Finance Act, 2001, six previous years was restored and stands the same as
on date.
15 The Income Tax Act, 1961- Chap. XIV-B- Special Procedure for Assessment of Search
cases- Sec. 158B (a)- Definition of Block Period
16 The Income Tax Act, 1961- Sec. 158B (b)- Definition of Undisclosed Income
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provision. Undisclosed income as per the statute any money, bullion,
jewellery, valuable article, thing, income based on books of accounts,
other documents that has escaped the regular assessment or has not
been disclosed in accordance with the provisions of the Income Tax
Act, 1961. The definition was further amended to include any expense,
deduction, allowance that has been claimed by the assessee but was
not actually been incurred by the assessee.17
Where the Assessing Officer has calculated the undisclosed income
for the particular block period, the taxpayer is duty bound to pay tax
on the said undisclosed income within the time frame mentioned. The
Act also provides that the amount of undisclosed income that has been
found by the authorities during the block period would be chargeable
to sixty percent of tax.18 It is essential to distinguish between those
incomes that were already disclosed by the assessee or would have
been disclosed by the assessee, since the same would not be treated as
undisclosed income for the purposes of the Act.19 Therefore, instances
of income which are not disclosed but does not fall under the ambit
of Income Tax Act, 1961 would not attract the provisions relating to
search and seizure.
The competent authority to make block assessment for the given
period is an Assessing Officer who should not be below the rank of
Assistant Commissioner or Assistant Director.20 In the raids in the
premises of the assessee, the authorities are empowered to obtain
incriminating documents and evidences.21 They are also empowered
to call for information, by requiring the assessee to file a return for the
period that the authority believes and has a reason to believe that the
assessee has failed to disclose the income.22 Additional powers that
are directly correlated to call for information are surveys that could be
conducted by the authorities23 and also collect those information that
may be directly relevant to the dispute in hand.24 Based on the seized
materials and incriminating documents, the Assessing Officer would
proceed to frame a block assessment year.
Where the assessee is not satisfied with the block assessment
order made by the Assessing Officer, the assessee is provided with
an opportunity of first appeal before the Commissioner of Income Tax
17 Inserted through Finance Act, 2002 with the retrospective effect from 1995.
18 The Income Tax Act, 1961- Sec. 113- Tax in the Case of Block Assessment of Search
Cases
19 Shri P Satish Shetty v. ACIT ITSSA 10/BANG/2010
20 The Income Tax Act, 1961- Sec, 158BG- Authority Competent to make the Block
Assessment
21 The Income Tax Act, 1961- Sec.132A- Power to Requisition Books of Account, etc.
22 The Income Tax Act, 1961- Sec. 133- Power to call for information
23 The Income Tax Act, 1961- Sec. 133A- Power of surve
24 The Income Tax Act, 1961- Sec. 133B- Power to collect certain information
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(Appeals) (CIT (A)). On the findings of CIT (A), aggrieved party can
prefer further appeal before the Income Tax Appellate Tribunal in the
respective jurisdiction, appeal against which would lie in the respective
High Courts. ITAT is an independent and fact-finding authority. They
decide cases in accordance to the provisions of the law and due regard
is provided for interpretation of the provisions thereby ensuring that
justice is provided to the assessee and the Revenue. It is important
to note that the decision rendered by the Tribunal would be final. An
appeal to High Court would be allowed only where there is a substantial
question of law that needs to be addressed by the respective High Court.
Research Question
What is the extent to which assessments made by the Assessing
Officer were upheld at the ITAT, Bangalore in the appellate stage
and identify the common reasons for upholding/ striking down the
assessments thus made?
Data Source
The lead data source for the researcher to understand the
importance to analyse orders relating to search and seizures along
with their assessments and the role played by ITAT in deciding the
Search and Seizure (Appeals) is from the Central Board of Direct Taxes,
Investigative Wing report.
Status of Search and Seizure and Survey Cases (Rs. In Crores)
Financial
Year

Number
of Groups
Searched

Undisclosed Number
Income
of Survey
Admitted
Conducted

Undisclosed
Income
Detected

2012-2013

422

10,292

4,630

19,337

2013-2014

569

10,792

5,327

90,391

2014-2015

545

10,288

5,035

12,820

2015-2016

447

11,226

4,428

9,700

2016-2017

1,152

15,497

12,526

13,716

2017- 2018

56

4,711

NA

7,098

2018- 2019
(Till Feb.)

144

7,098

NA

12,268

Source: Investigative Wing, CBDT
Data Collection
There are numerous cases that are filed before the Commissioner of
Income Tax (Appeals) and Income Tax Appellate Tribunal challenging
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the assessment order made by the Assessing Officer. For the purpose
of research, the data collected are cases decided by ITAT, Bangalore
relating to Search and Seizure (Appeals). Case related data is sourced
from ITAT website for the period of Financial Year starting with 2012
till date. Therefore, cases disposed of prior to 2012 were not taken
into consideration. As a general observation, it is found that number
of cases relates to block assessments starting with earlier years,
approximately 1991.
Sampling Design
However, to answer the research question in specific, the sample
chosen by the researcher is as follows:
Location

Appeal Type

Total number
of orders
pronounced

Orders
pronounced
from 20122013- till date

ITAT
Bangalore

Search and
Seizure

125

25

Source: ITAT
Judicial
Information
Portal
Analysis of Search and Seizure (Appeals) before the ITAT,
Bangalore after Financial Year 2012
1. Mistakes by Assessing Officer at Assessment Level and
Interpretation by ITAT
The case of Shri J P Sudhakara v. ACIT, Bangalore25 involved
an assessee who was actively engaged in the liquor selling business.
He was a recognised vending contractor and possessed licence for the
same. The search involved block assessment year dating 1991-2001.
It was conducted by the authorities in the year 2001 where materials
were seized in support of sale of alcohol outside the books of accounts
held by the assessee. During the investigation and while framing the
block assessment, both the assessee and the Assessing Officer had
consensus over the sales figures and the number of sachets sold
outside the book of accounts. The subject matter of dispute is of fourfold.26 However, two issues requires an in-depth analysis.
The first issue relates to the possibility of setting off undisclosed
income. It was the claim of the assessee that the miscellaneous income
25 IT(SS)A No.04/Bang/2016
26 Other two disputes relate to the rates to be adopted for sachets outside book of
accounts, levy of surcharge.
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in the regular assessment includes sum not disclosed as business
income and hence could be set off against the undisclosed income. The
contention was however not accepted by the Assessing Officer. Second
pertinent issue involved certain income disclosed by the assessee at
the time of filing return for block period. Assessee claimed that the
sum so disclosed should not be added with the undisclosed income
and has to be computed separately. Both the contentions were not
agreed upon by the Assessing Officer and hence assessee preferred an
appeal before ITAT, Bangalore. The Tribunal in order 2005 allowed the
appeal of assessee in both aforementioned issues, thereby favouring
the assessee. Whereas for the issue relating to surcharge, Tribunal
favoured the Revenue.
Further appeal was filed by both parties before the High Court of
Karnataka which in essence reversed the issue relating of set off of
undisclosed income with miscellaneous income. Based on the order
of the High Court, Assessing Officer issued notice to the assessee
demanding the sum of undisclosed income without setting off
miscellaneous income and added the disclosed income of the assessee
during the block period. Aggrieved by the notice, assessee appealed
before CIT (Appeals) which favoured the Department. Subsequent
appeal to ITAT clarified that the High Court remained mute relating
to the second issue, i.e., disclosed income during the block period.
Instances where no allusion has been made to the issue reinstates that
the original decision of the Tribunal and the original assessment of the
Assessing Officer holds good, therefore favouring the assessee.
ITAT favoured the assessee in its 2018 order relying on its own
order of 2005. The case though did not provide for detailed analysis
of any legislative provision, nonetheless is important since it involves
interpretation of possibility of set off of undisclosed income against
miscellaneous income in regular assessment. It is also worthwhile to
highlight that where the High Court has not taken active cognizance of
a particular issue, the order of the ITAT would hold good.
2. Assessment not in consonance with the seized documents
and no corroboration made
Sri G Dharmichand Jain v. DCIT, Bangalore27 is a classic decision
of ITAT, Bangalore which stressed on the failure of the Assessing Officer
to take into account the seized document in framing block assessment
order. The block assessment year is between 1987-1997. Search was
conducted in the business premises of a pawn broker where pawned
articles including the girvi advances, NSC certificates and jewellery
were seized by the Department. The order for the assessment was
27 I.T. (S.S) A. No.3/Bang/2011
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provided on 1999 which exceeded the time frame mentioned in Sec.
158BE of the Income Tax Act, 1961.28 The Tribunal in the first appeal
held that the assessment order is barred by limitation.
Against order of the Tribunal, Assessing Officer filed an appeal to
High Court of Karnataka which quashed the order of the Tribunal on
grounds of it being inappropriate forum for first appeal. Therefore,
assessee filed a fresh appeal to CIT (Appeals) to condone delay which
was refused by CIT (A). A further appeal to ITAT directed CIT (A) to
consider the case on merits. CIT (A) disposed the appeal with partial
relief.
Assessee filed a further appeal to ITAT, where eight concerns were
raised by the assessee. Concerns included that the certain unaccounted
grivi advances belonging to son and wife of assessee added to
undisclosed income. Certain unaccounted gold was considered stockin-trade without give due credit to wealth tax statement. Investment
made by son mistakenly considered as that of the assessee himself.
Investments made by son and wife was taken that of assessee without
looking into the fact that it was a matter of endorsement for purposes
of convenience. Further, there was certain sum of undisclosed income
in property belonging to the son and wife whose source was questioned
by the Assessing Officer. The appeal was partly allowed.
Almost all the concerns raised were that income belonged to son
and wife who should be considered as individual income and not be
clubbed with that of the assessee. The concerns were not properly
addressed by the assessing authority primarily because the authorities
failed to corroborate the seized documents properly. It is also found
that there were presumptions made by the Assessing Officer without
any corroboration, equity, weighing of evidences and probabilities. The
case points that the Assessing Officer should not seize those assets
that does not actually belong to the assessee when there is proper
explanation to a third party being the owner of the same.
Another instance where Revenue failed to establish evidence is in
Shri H J Siwani and M J Siwani v. ACIT, Bangalore 29 where the
connected assesses filed an appeal relating to block assessment years
1991-2001. The assesses were partners of a real estate business and
also ran a video game parlour. They filed returns of the business
income on a regular basis. In the meantime, the connected assesses
sold a property belonging to them as individuals which the Department
considered it to be a business asset. Interpretation of Sec.51 of the IT
Act, 1961 came into play where forfeiture of advance received against
capital asset cannot be taxed as a business asset. Further, it was held
by the ITAT, that a mere fact that the assesses were running a real
28 Sec.158BE provides that an order shall be passed within completion of two years of
authorisation of search or requisition.
29 ITA Nos.5 & 6(B)/2014
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estate and a video parlour business would not lead to a conclusion
that the asset is not a capital asset. Further, it was clearly pointed by
the tribunal where it clearly failed to provide the assesses an adequate
opportunity to present their case. It was also a point of concern where
evidences and corroboration of record was not properly done by the
assessing officer to establish the asset in dispute to be business asset.
These cases provide an illustration to the fact that whatever is the
information gathered through the incriminating documents during the
investigation proceedings are not properly corroborated with evidences,
therefore leading the cases to be settled in favour of the assesses.
3. Improper Assessments and Orders for Re-Examination
M/s Road Links (India) v. ACIT, Bangalore30 relates to computation
of undisclosed income for depreciation relating to two refrigerated
trucks. The Assessing Officer in the case construed the lessee to be
the owner and has disallowed deductions in respect of the rentals paid
by the assessee. Aggrieved assessee approached CIT (Appeals) which
failed to appreciate the facts of the case. Assessee therefore preferred
an appeal before the ITAT where the assessee claimed the error in
disallowance of deduction and imposition of undisclosed income and
subsequent interest imposed. ITAT observed that the contentions of
the Assessing Officer are not backed by proper records and remanded
the case for a fresh decision before the CIT (A). Since the case involves
depreciation and deduction of depreciation, the appeal was allowed by
ITAT only for the purposes of statistics.
Yet another case where re-examination by CIT (A) and appeal being
allowed for statistical purposes is the order relating to Mohd. Ali,
Naseemunnisa, Shabana Taj v. ACIT, Bangalore 31. The clubbed case
relates to the issue of penalty imposed under Sec. 158BFA(2) of the
Income Tax Act, 1961. The block assessment year relates to 19912001. The search relates to three different agreements found in the
business premises where they portrayed sale of a land to M/s. Domicile
Developers. All the three agreements were executed in the name of
different family members. However, the Assessing Officer considered
the amount received to be capital gain in the hands of assessee. It is
also important to note that few sale deeds were not even completely
executed, however, the assessing authority went on to make protective
assessment without providing the assessee adequate opportunity to
present the case in hand.
The block assessment order framed by the Assessing Officer also
contained penalty proceedings without any proper explanation for the
same. Therefore, the assessee filed an appeal before the CIT (A) which
30 IT(SS)A No.7(Bang) 2014
31 IT(SS)A Nos.15 to 17/Bang/2011
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erred in upholding the assessment order without appreciating the issue
in hand. Therefore, assessee preferred an appeal before ITAT where it
identified that the agreements were executed in the name of family
members but as a part of partnership firm. Therefore, there would be
no income in the hands of the assessee. Instead the income so received
would be deemed as stock-in-trade for business purposes and amount
if any is received would be considered as advance.
The order is essential since it brings in a distinction between a
regular assessment and a block assessment. It holds clarity declaring
that the block assessment cannot be construed to substitute regular
assessment. Rather it is to be considered as an addition to regular
assessment where additional evidences, books of accounts, documents
and other materials would be considered to disclose undisclosed
income.
4. Legal and Interpretative Issues
The case of K N Srinivas Babu and K N Srinivas v. ACIT,
Bangalore32, the issue that arose before the Tribunal is one that relates
to the interpretation of penalty provisions under Sec. 158BFA(2) of
the Income Tax Act, 1961. It was found that the quantum appeals on
which the Assessing Officer proceeded to penalise the assessee was
restored back to the Officer for consideration. In instances, where the
appeals that were the root cause of penalty was restored back to the
assessee itself, the penalties that were imposed would become nonexistent due to the want of proper authority. On the reasons provided
therein and interpretation of Sec.158BFA(2), the tribunal allowed the
appeal in favour of the assessee.
S V Srinivasa Babu v. DCIT33, Bangalore is another case which
involved block assessment of book of accounts of the assessee in his
business premises. The case involved interpretation of Sec. 249(4)(a)
of the 1961 Act. CIT (A) while acting under the order of the Tribunal
was posed to consider the strict application of limitation period that
against the assessee. Upon enquiry on whether strict application of the
provision has to be made and whether assessee filed a valid return for
the purposes of further hearing, the CIT (A) ruled the case against the
assessee which was upheld by the Tribunal.
Data Analysis of the Search and Seizure (Appeals) before the
ITAT after Financial Year 2012
1. Based on the sample analysed, it is found that majority of the
orders pronounced after Financial Year 2012 carry a common
dating of block assessment year from 1991-2001
32 IT(SS)A No.15/Bang/2012
33 IT(SS)A No.15/Bang/2012
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2. The ratio of appeals preferred before ITAT, Bangalore during
which the sampled orders are pronounced to the assessee and
that of the Department is 4:1. (Chart 1)

APPEALS PREFERRED BEFORE ITAT
CHART 1
Category 2
0%

No. of Appeals by
Assessee, , 0, 0%

No. of Appeals by
Department- 5 cases,
20%

No. of Appeals by
Assessee- 20 cases,
80%

3. Status of Appeal Cases before ITAT (Chart 2)
No. of orders set
aside for reexamination by
local authorities
12% (3 cases)

STATUS OF APPEAL BEFORE ITAT
CHART-2
No. of orders in
favour of Assessee
36% (9 cases)

No. of orders
remanded for
statistical
purposes
24% (6 cases)

No. of orders
partly allowed
12% (3 cases)

No. of orders in
favour of
Department
16% (4 cases)

The figures indicate that only 16% of cases in the selected samples
are upheld in favour of revenue whereas around 36% cases are decided
in favour of the assesses. Around 30% of the orders were favoured to
the assessee primarily due to the fact that the statements recorded
during the proceedings of search and seizure were not adequately
taken into consideration during the assessment stage. 26% of orders
remanded for statistical purposes highlights the fact that there
exist mistakes in block assessments made as in comparison in with
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regular returns. It also indicates that there are computational errors
in assessing undisclosed income. Therefore, it is identified that the
overall success rate to the Department in cases of appeals preferred to
the ITAT, Bangalore is low.
4. Reasons for Relief Allowed at Appellate Stage (Chart 3)
The number of sampled orders that were in specific favoured to
assessee was twenty in number. This number also includes those
cases where the partly favoured cases were in majority favoured to the
assessee. The orders where the appeal was allowed for the purposes
of statistics were also considered to be favouring the assessee, even
though it is for arithmetical reasons. Through the detailed analysis of
the cases, it is found that around 36% of cases analysed, the orders
were not favourable to the assessing authority due to the fact that
there was no consonance of the block assessment order with that of
the seized and incriminating documents. Secondly, around 28% of the
orders were decided against the Department since the same adequately
corroborate the undisclosed sum in the assessment order with proper
documents and evidences. This proves that the Department did not
properly take into account the seized documents to arrive to the block
assessment order. 20% of the cases were not properly assessed by the
authorities and there was blatant error in CIT (Appeals) upholding the
decision of the authorities, where the cases were remanded either for
fresh examination or for statistical purposes. In all the three instances,
one of the common grounds raised by the assessee is the violation
of natural justice and insufficiency in the opportunity given to them
to present their case during investigation proceedings and framing
of block assessment orders. Lastly, 16% of the cases, involved issues
where interpretation of varied provisions of Income Tax Act, 1961
inter alia Sec.51, 158, 132, 134 were taken into consideration. Cases
involving interpretation are orders where appeals were partly allowed.
Improper
Assessments and
Re-examination by
CIT
20%, 4 cases

Legal and
interpretation issues
15% , 3 cases

REASONS FOR RELIEF ALLOWED BY ITAT
CHART 3
Not in Consonance
with Seized
Documents
40%, 8 cases

Inadequate
coorboration of
evidence
25%, 5 cases
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Scope and Limitation
The research focusses only on the orders pronounced by ITAT,
Bangalore during and after the Financial Year 2012. Analysis is
limited to that the orders of ITAT, Bangalore are not backed with
proper assessment order made by the authorities since the same is
not available in the public domain. It is found that the general block
assessment year being1991-2001 is a matter of concern. However, the
research does not focus on the time frame and efficiency with which
the cases are decided and thus reasons for delay in disposal of cases
by the tribunal is not covered herein.
Findings and Conclusion
Through the exploratory study, it is identified that about 4:1 the
appeal to ITAT is preferred by the assessee as compared with the
Department. Most of the Search and Seizure (Appeal) cases preferred
before the ITAT, Bangalore have been favoured to the assessee as
compared to that of the Department. Cases favouring assessee also
includes those cases where appeal has been allowed for the purpose of
statistics only.
In most of the cases, the common reason cited was that the assessee
was not provided with sufficient opportunity to submit evidences or
explanations on a particular issue either during the proceedings stage
or at the assessment stage. It is also found that the submissions and
explanations, seized documents have not been properly considered by
the AO while making block assessments. Numerous differences exist in
calculation and in set off of undisclosed income which results in many
cases being favoured to the assessee. Instances also involve improper
assessments as approved by the first appellate authority, CIT (Appeals)
which has forced the Tribunal to remand the case to CIT (Appeals) for
fresh hearing and examination of cases on merits. These errors and
lacunae in investigation and assessment inversely leads to dilution of
the effectiveness of search and seizure. Therefore, it is suggested that
the assessing authorities apply due care and caution while involving in
search and seizure operation and while framing assessment orders to
reduce the instances of litigation.
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A Critical Analysis of Senior Citizens’
Rights in India
*Pradipty Bhardwaj
INTRODUCTION
The Sanskrit versus of “Matru Devo Bhav”1 and “Pitru Devo Bhav”2
from Taittiriya Upanishad derives its roots from the ancient Indian
Vedic era. According to which the parents were placed at a very high
position by giving them the status of living Gods and Goddesses. These
were considered as a philosophical advice on morals and ethics for the
students who graduated from Gurukuls3.
Old age of parents is an unstoppable phase in the natural life cycle
which every human being has to pass through. It brings along several
challenges and different thinking and living patterns which becomes in
conflict with the younger generations. This generation gap raises their
possibility of being mistreated and neglected. They are denied proper
food and medication by the members of their own family. Sometimes
they are forced to sign the property papers, thrown out of their own
houses and even disowned by their own children. This gives rise to
physical, verbal, financial and psychological abuse, which leaves them
in a very helpless situation. This situation can be best viewed through
the lens of Routine.activity theory of victimization, according to which
the weak circumstances of the victim makes them vulnerable to abuses.
Many international documents and the national legislations of some
foreign countries use varied terminologies like “older persons”, “third
age” , “aged persons”, “elderly” , “the aged”, ”seniors” for referring
to ‘senior citizens. In India, we use the term ‘Senior Citizen’ defined
under section 2(h) of the Maintenance and Welfare of Parents and
Senior Citizens Act, 2007 as “Any person being a citizen of India, who
has attained the age of 60 years or above.”
Keeping in mind the above problems and needs; the Government
had adopted The National Policy on Older Persons (NPOP) in 1999 to
ensure food, shelter, financial security, health care, protection from
abuse and exploitation etc. for improving the standard of living of the
elderly. There were various other policies which were enacted under
Article 41 and 46 of the Constitution of India. Till 2007, there was
no exclusive enactment for protecting the Right of elderly. The courts
*
1
2
3

Ll. M. Constitutional and Administrative Law School of Law, Christ University
Honour thy Mother as God
Honour thy Father as God
Ancient Vedic schools
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majorly relied upon section 125 of Code of Criminal Procedure and
Indian Penal Code 1860 for financial security and penalizing the
actions of the wrongdoer.
On 3rd March 2006 first attempt was made by Smt. Sushma
Swaraj to introduce Senior Citizens (Maintenance, Protection and
Welfare) Bill 20064, but it couldn’t proceed further. Later, the ‘Ministry
of Social Justice and Empowerment’ of the Government of India finally
introduced ‘The Maintenance and Welfare of Parents and Senior
Citizens Bill, 20075’ on 9th March through the Lok Sabha speaker Smt.
Meira Kumar in the lower house of Parliament. This bill received the
final assent from the President on 31st December, 2007 and became
an Act. The object of the Act is to provide effective legal remedies for
the Maintenance and Welfare of Parents and Senior Citizens who are
unable to maintain themselves or are above the age of sixty years.

From the above mentioned provisions and schemes, it seems that the
Rights of the Senior Citizens are well protected; however, in reality the
problem still remains unsolved. The dilemma lies in the lack of effectiveness of the available laws. There is not even a single piece of ‘stringent’ legislation which provides complete protection to the Senior Citizens. The 2007 Act undoubtedly, is the only legislation so far enforced
in India, solely for Senior Citizens; but the problem with it is that it
addresses only economic and financial abuse and fails to provide protection against mental and physical abuses. Many more lacunas may be
pointed out through this detailed research.
In the latest August 2018 judgment, the Delhi High Court in one of
its cases held that, the daughter-in-law cannot stay at the house of the
in-laws, if she mistreats them. This is a remarkable judgment because
the Delhi Maintenance and Welfare of Parents and Senior Citizens
(Amendment) Rules 2016, mentions only the eviction of son, daughter
or legal heirs in case of ill treatment, but does not talk about eviction
of daughter-in-law. This is the reason there is need to figure out the
lacunas in the legislations, so that it can be the corrected urgently.

The Maintenance and Welfare of Parents & Senior Citizens (Amendment) Bill, 2018 amending the 2007 Act has been proposed. Even
though the bill seeks to broaden the objective of the act and tries to
overcome the lacunas, the issue still remains the same. Hence there is
need to critically analyse and study the legislations, its implementations
and its effectiveness.
4
5

Bill No. X of 2006
Bill No. 40 of 2007
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SOCIO-ECONOMIC AND CULTURAL CONTEXT OF ELDER RIGHTS
Social Challenges:
Over the period of time it has been observed that the life expectancy
of human beings has increased. People above sixty five years of age
are living longer and hence they even require greater input of care and
needs which include healthcare, food, clothing, shelter etc.6 Some of the
social challenges are lack of proper health care, lack of infrastructure,
changing family patterns, lack of social support, social inequality etc.
•

Health: It is very important to recognize the relation between
health state and social state while discussing about social
challenges, as they go hand in hand. For an independent life,
an elderly has to possess basic skills for their daily living, so
that they are capable of undertaking some social activities and
are also able to perform their domestic and personal tasks.
Deterioration of the elderly occurs at three phases- first is
in case of sociability, second with the inability to carry out
domestic work and lastly with the failure to do personal tasks.
With the increasing age gradual attack of chronic disease
takes place and it is not always possible to reverse the back
the health into its previous condition perfectly. Some elders
have to completely rely upon the regular consumption of
medicine till they die. These health problems make them
psychologically, socially and functionally disable. When it
comes to social disabilities, it affects the family bond and
relationships which becomes worse in when the burden
goes on the single earning member of the nuclear families.7
Now when it comes to the managing of old age care homes,
the number of physiotherapists, medical suppliers and nursing
agencies for elderly are very less and are unorganized to provide
even the basic or optimal care. The concept of geriatric care
also remains a neglected area in India as the physicians have
very little knowledge of the functional implications of ageing of
the human beings. There are very few training institutions for
geriatrics course and even less care takers with no governmental
facilities. And whatever facilities of counseling, old age homes,
recreational centers exists, become unaffordable for the majority
of the poor elderly population.

6
7

NangiaNgere, Ethel,(2016) “Care for Older Persons in Cameroon: Alternatives for
Social Development” Africa Development / Afrique et Développement , Vol. 41, No. 4,
pp. 47-69
Arokiasamy J.T.,(1997), “Social Problems and Care of the Elderly”, Global Theme
Issue, Med J Malaysia Vol 52 No 3, Available at: http://www.e-mjm.org/1997/
v52n3/Social_Problems.pdf
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•

Lack of infrastructure: There has been an increasing rate of
longevity of sufferings by the senior citizens because of ailments
and chronic diseases. There is need to have better accessibility
of physical infrastructure in the upcoming years. Due to the
lack of proper infrastructure, senior citizens are not getting
enough comfort as much is required by them. Proper physical
infrastructure is not only required at home but also at public
places. If there are no decent infrastructure the chronic disease
of the senior citizens might go unattended. Some other issues
include overcrowding of care homes and facilities, poor quality
and insufficient focus on elderly care. 8

•

Changing family pattern: Indian tradition since ancient times is
based upon joint family system, which played a very vital role
in safeguarding and protecting the elderly from social, physical
and psychological abuses. Showing respect and care towards the
elderly is a traditional norm and value of our society. But with
the emerging trend there has been a shift towards the nuclear
family system in recent years. As a result of which senior citizens
are getting more exposed to economical physical and emotional
abuses. Hence, with the modernization the elderly care by the
family is likely to decrease even more in future.

•

Lack of social support: Its well accepted fact that the elderly
are the most vulnerable population as the government of India
is not ready to spend upon their social security system. In
urban domestic houses a care taker is hired to look after the
elderly, but in villages and poor families the situation is even
worse. These senior citizens are unhappy, isolated, lonely and
consider themselves a burden to their family as they become
more sensitive by the growing age.9

•

Social inequality: The populations of elderly are mostly
heterogeneous with rural and urban divide. Elderly in rural
areas are not as vulnerable if compared to under elderly, because
the rural community of India still follows the values and norms
of the joint family system. Again the issue is that the elderly
problems are not uniform throughout as there is classification
of these citizens on the basis of caste and many other cultural
and social dimensions. Inequality exists even in case of gender
as the elderly women are poorer than an elderly man despite
having the greater percentage of education.10

FICCI-Deloitte (2014) “Ensuring care for the golden years – Way forward for India”.7th
Annual Health Insurance Conference: Health Insurance 2.0: Leapfrogging beyond
Hospitalization. (Accessed on 21st January, 2019)
9 Rajan SI (2006) “Population Ageing and Health in India”, Centre for Enquiry into
Health and Allied Themes, Mumbai. (Accessed on January 2019)
10 Hiremath SS (2012) “The Health Status of Rural Elderly Women in India: A Case
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Economic Impediments:
Elderly populations of our Indian society are fully or partially
dependent upon their family members for their economic needs and
well being. When it comes to female, situations are even worse. One
of the most challenging factors is poverty, as it acts as a multiplier
and raises the chances of the elder abuse. 11 Because of financial
dependence upon the family members the pressure of responsibility
has caused the breakups of joint family systems, insufficient housing,
economic hardship and lack of proper health care.
Another issue arise with the age is retirement. Once a person
reaches the age of sixty years he faces compulsorily retirement even
if he is fit and wishes to work. Retirement means losing the source of
income. This is one of the reason because of which the elder parents
become dependent upon them for economic security. However there
are option of various post retirement benefit schemes for the retired
senior citizens, but the amount given as pension may not be always
sufficient enough for their medical expenditure and daily living.
Cultural Ramifications:
After the influence of modern culture the Indian population has
deviated from its old age tradition which imposes a duty upon the
children to take care and look after their parents. Industrialization,
urbanization and modernization have made the adult children to move
to rural area from urban areas, which have lead to the changes in
family patterns. The elderly are not ready to leave their ancestral house
situated in the rural area, but their children have to leave and settle in
cities for the purpose of employment. Because of the above situation
the elderly in India are not guaranteed power, care and prestige in the
family and hence they are forced to adjust which becomes stressful for
them.
Sometimes cultural norms of keeping problems within the family,
face-shaving, shame etc also causes psychological abuse as they lose
their confidence. In order to deal with this getting involved in the cultural
and recreational activities helps the elders to get back their confidence.
The major cultural stigma is that an elder cannot leak out or talk about
in the society about the instances of their victimization. They find it
against the principle to complain against their own children and family
members as there is some amount of emotional bond attached to it
despite being victimized. There is need to get rid of this cultural Indian
stigma from the society so that the voice of the elderly may not go
unheard.
Study.” International Journal of Criminology and Sociological Theory 5: 960-963.
(Accessed on January 2019)
11 Shenoy AS (2014) Social protection and social welfare of elders. South Asia Regional
Co-operation Newsletter 1-8.

A Critical Analysis of Senior Citizens’ Rights in India

351

Cultural Practices:
Other dimensions of cultural causes are some anti-elderly tradition
followed in various communities of India. These traditions are in line of
involuntary euthanasia.
(a) Thalaikkooththal:
Thalaikkoothal is a practice of killing the elderly or senicide in the
state of Tamil Nadu. It is mainly practiced in some of the southern
districts of the state. Even though this practice is illegal in India but
this practice is socially and culturally accepted in the state.12
Early morning the elderly is given an oil bath after which they are
made to drink so much of tender coconut water. This cause high fever,
renal failure, fits etc and results in the death of the person in one
or two days.13 It also involves the techniques of head massage which
lowers the body temperature and subsequently causes heart failure.
According to the ‘milk therapy’ technique, the nose of the elderly is
plugged and then they are force fed the cow milk leading to difficulty in
breathing. In certain cases poison is used instead of milk.14
(b) Sallekhana:
This religious practice is followed by the Jain community in India.
It is considered as one of the five vows of the ethical code of conduct
for the Jainism religion. It is practice of reducing the intake of food or
fasting till they die. Here right to life comes in conflict to the freedom
of religion.15
The duration of this practice may range from few days to years.
There are majorly three forms of Sallekhana. In the first form the
person isolates himself, does not move his limbs, sleeps on the bed
made of straws, and stops drinking and eating till he dies. According to
the second form the person sleeps on the bare floor, he is allowed to sit,
move and walk, but avoid food till he dies. In the third form the person
stands like a tree without food and water and finally dies.16
Both the above practices are not legal as it attacks the fundament
right to life of a human being. It becomes a controversial issue because it
forms the part of long practiced tradition or culture of the communities
12 Vera Sanso V. Suresh Penny, (March 20, 2010) “No mercy killing, this”. The Hindu.
13 DC Correspondent, (June 15, 2010) «After thalaikoothal scare, 80-year-old fights
back”. Deccan Chronicle. (Accessed on February 2019)
14 Magnier, Mark (January 15, 2013). “In southern India, relatives sometimes quietly
kill their elders”. Los Angeles Times.
15 Sundara, A. (28 February 2018) “Nishidhi Stones and the ritual of
Sallekhana” . International School for Jain Studies.
16 Sundara, A. (28 February 2018) “Nishidhi Stones and the ritual of
Sallekhana” . International School for Jain Studies.
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LEGAL PERSPECTIVE
Theories:
Elder abuse can be viewed through the lens of two major theories,
which deals addresses the reason behind the elder population becoming
easy targets and reason for their vulnerability.
Maslow’s Theory
In this theory Maslow explains about the fundamental or basic
needs of a human being and its emergence. This theory is also known
as the ‘Maslow’s Hierarchical of basic needs theory’, because according
to him the basic needs of a human being are hierarchical in nature.
Once the basic or low level needs of a human being gets fulfilled, he
immediately switches to get the satisfaction for his higher level needs.
The objective behind studying this theory is to measure the quality of
life and well being of the senior citizens.17
As per this theory, needs are classified as – physiological, safety, love,
esteem and lastly self actualization. In light of the elderly physiological
needs would include air, water, food and sleep, which are considered
as the most supreme of any other needs and these can be satisfied
even if the income is very low.
Once the above set of needs is met, safety needs are the next set
of needs that emerge. Safety needs would include medical assurance
and facilities for elderly, financial security required for their day to day
activities and a proper shelter to stay. According to Maslow, this need
is more psychological in nature, which implies that unless a person
feels secured and safe the next set of needs won’t emerge.
The next sets of needs are called higher level needs. Once lower level
needs are met the need for love and belongingness becomes important
for senior citizens. In encapsulates within its meaning the need of being
accepted and loved by their family members, relatives and friends. This
need can be assessed by measuring the time given by the children and
family members to the old age parents at home as giving time to them
makes them feel loved.
Confidence and status of senior citizens forms the next set of
needs called the Esteem needs. It implies the extent to which the elder
members of the family are involved in the decision making process
of the household. If their role in the decision making is primary or is
jointly involved with their children, then it satisfies their esteem needs.

17 Haq ul, Rizwan, “Life Satisfaction and Basic Needs among Elderly People in Pakistan:
Evidence from the PSES Data”; Pakistan Development Review, Vol. 51, No. 4,
November 13 - 15, 2012 (Winter 2012), pp. 519-540
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Self actualization is the last need in Maslow’s hierarchy of basic
needs that implies the state when a person feels that he/she has
been able to satisfy or achieve all the needs, which shows one’s life
satisfaction. The major issue is that most of the senior citizens are not
able to satisfy or reach to the need of self actualization because the other
needs in the lower hierarchy are not fulfilled due to the lack of proper
food, shelter, safety, love and confidence. Once a person becomes old
or reached the age of above 60 years, they are considered to be of no
use and therefore their family members don’t prefer to spent or invest
money on their treatment and healthy food. They are even thrown out
of their own houses by their own children and sent to old age homes,
therefore depriving them of their safety needs. All these shows lack of
love and acceptance by their so called near and dear ones.
Routine Activity Theory
Routine Activity theory is based upon the idea that an offender
targets the potential victim because the victim is easily accessible or
vulnerable. The three main ingredients of this theory are – (a) a suitable
target, (b) a motivated offender and (c) absence of a capable guardian.
A person after retiring at the age of sixty becomes a suitable
target because he is removed from the work and spends more time
at household environment than public places. They become more
vulnerable because the old age citizen stops generating income for
the family as a result of which the family members considers them of
no use. Their deteriorating health conditions and attack by various
diseases makes them easy targets for abuse.
Over the period of time with the growing age, sons and the relatives
becomes greedy to seize the property and money of their older parents.
This is how they are already motivated when they realize that their
parents are old and their death is near.
The circumferential living area of the senior citizens becomes
confined to their household and neighbourhood. All the family members
leave for work, college, offices and schools, due to which these older
members of the house are left alone at home. When the family members
return back in the evening they are already so exhausted that they are
unable to spend time with their parents or grandparents. They even
start considering them as burden and feel forced to look after their
health and well being. The only reason for them to take care of the aged
people of the family is their greediness for the ancestral property. At
this point of time the elders start craving for love and belongingness.
Even if there are family members acting as their guardian, but in reality
there are no genuine and capable guardian for these senior citizens.
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Once all the above three ingredients comes together it leads to elder
abuse. These abuses can be either in the form of physical or mental.
This is how the elders become more vulnerable and easy targets of the
abuses.18
Rights of the Elderly:
Senior citizens are one of those targeted group that suffers from
atrocities. When the whole world is busy giving importance to the
‘Human Rights’, it is to be noted that these human rights can be claimed
from the time even before a person is born and extends ill the death
of that person. Problem becomes vital when people fail to understand
and recognize that these senior citizens are also covered under the
canopy of fundamental human rights. This is how they become the
ignored population of human beings. In light of this there is a need
to understand the following human rights as seen solely from the
perspective the senior citizens.19
•

Right to Life: When the senior citizens become subjected to abuse
and neglect, they suffer atrocities to such extent that it leads to
their deaths. Such deaths may or may not be direct. Hence it is
important to mention here the controversial issue of euthanasia,
which involves an act of killing the older persons so that they
don’t suffer from diseases and ailments for a longer period of time.
Euthanasia can be both passive and active. Passive Euthanasia
can be considered legal to some extent as it only involves the
removal or omission of life support equipments (which keeps the
person alive) and letting him/her die. Whereas, active euthanasia
is not recognized by most of the countries and it involves some
external methods or an act of intentional painless killing method.
Another aspect which has to be understood in light to ‘Right
to life’ is that it does not mean mere human existence. But it
includes within its ambit right to live life with dignity, right to
shelter and most importantly right to health.

•

Freedom from Torture and Inhuman Treatment: When it comes
to senior citizens, it cannot be clearly stated as to what would
constitute ‘inhuman treatment’ and ‘torture’. Vulnerability level
is high when it comes to old age rather than other age group
of people. For example: if a senior citizen is denied meals for a
day he might suffer some serious health issues than the other

18 SetterlundDeborah, TilseCheryl, WilsonJill, Anne-Louise Mccawley;“Understanding
Financial Elder Abuse In Families: The Potential Of Routine Activities Theory ” Ageing
and Society; Vol. 27 Issue 4 (July 2007); pp 599-614.
19 Mégret Frédéric; “The Human Rights of the Elderly: An Emerging Challenge”, 11
Human Rights Law Review (2011)

A Critical Analysis of Senior Citizens’ Rights in India

355

age group people, who might not be so seriously affected. Hence
the concept of inhuman treatment and torture can be seen
from the perspective of abuses which they experience, which
includes lack of medical and health care, malnutrition. It can
even be abuses of psychological nature such as humiliation and
intimidation, sexual abuse or forcibly sending to old age homes
etc.
•

Right to Privacy: Violation of privacy rights of the senior citizens
can be seen in different aspects. At the old age homes or in hospitals
the physical privacy of the senior citizens gets violated as they
are partially dressed and kept is the open ward. They are even
shifted from one ward to another in their half naked conditions.
Their activities are even continuous monitored by cameras.
Sometimes the staffs of the old age homes disclose the health and
medical records of the senior citizens to their relatives and children
which are confidential in nature. This violates their privacy rights.
Legal and financial privacy comes into the picture, when a
person who is given the responsibility to use the ATM card
or manage the finances of the senior citizens for the purpose
of assisting and making expenditure on their behalf, ends up
misusing such data by committing fraud.

•

Freedom from Arbitrary Detention: Arbitrary detention mostly
takes place when the senior citizens are forced to stay at the old
age home against their will despite having a residential home.
It cannot be denied that there are legitimates cases and reasons
to send them to care homes, but it obstructs their freedom from
detention, hence violating their rights. Sometimes in order to
curb the voices of the senior citizens who suffer abuses, they are
confined or forced to stay at the four walls of the houses so that
they have least contact with the outside world, to save the other
members of the houses from being defamed.

•

Right to Family Life: Right to family life of an elder would mean
right to stay and enjoy the company of his/her wife/husband,
children and grandchildren. Problem arises when they are
separated from their family members either because of an
ongoing medical treatment in some other city or because of
the source of earning of the children is situated in some other
countries. Sometimes the children adopt the idea of sharing the
responsibility of their elderly parents by taking care of just one
parent. This causes the separation of elderly couples as in most
of the cases their children work in the different city or reside at
different locations.
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Right to Fair and Speedy Judicial Determination: Whenever
there are allegations against an old person or if an old
person goes on to file a case. It becomes the responsibility
of the judicial wing to give fair and speedy hearing to
them, by taking into account their age and heath factor.
While claiming for pension and medical benefits under the
governmental schemes the procedure becomes so lengthy and
complex by administrative authorities, that it becomes very
difficult for the senior citizens to enjoy the benefits. Hence it has
to be taken care that their right to fair and speedy determination
remains protected.

•

Social, Economic, Cultural and Political Rights: Right to social
security includes the protection of the senior citizens from
the consequences of the disabilities and the old age. Social
security helps them to attain a decent and dignified standard
of living. Widely, it also covers the right to housing and
shelter as it forms a vital part of adequate standard of living.
Economic Rights can be protected by providing various
old age benefit schemes for the elderly. This includes post
retirement benefits or providing work opportunities after the
retirement, in case the senior citizens are willing to work.
While talking about the political right, it has to be seen that
they are given proper access to voting stations so that their right
to vote is not denied. Senior citizens should also be allowed
and encouraged to participate in various associations and
movements so that their voices do not go unheard. The rationale
behind this is that they also form the subject of the policies
brought by the government.

In light of the above discussed rights there is need to look into the
national and international protections available for the senior citizens
across the globe as well as in India.
International:
Human Rights are those basic rights which are universal in nature
and are inherent to a human being by birth. Such right extends till
the last day of the human life in all aspects ie, civil, political, social,
cultural and economic sphere. These rights cannot be taken away
by anyone or by any means. Elderly population also forms the part
of these rights. In 1948, for the first time nations came up with a
comprehensive human rights’ statement of Universal Declaration of
Human Rights (UDHR) which was adopted by United Nations General
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Assembly. Even though it didn’t state specifically about the elderly
rights, but a core idea of human rights was set out through Article
120. Later on in 1966, International Covenant on Civil and Political
Rights (ICCPR) and International Covenant on Economic Social and
Cultural Rights (ICESCR) were adopted by the United Nations General
Assembly. In 1979 an international treaty on protection women from
all forms of discrimination was adopted by the United Nations general
Assembly. Article 11(1)(e)21 of the Conventions on the Elimination of All
forms of Discrimination against Women (CEDAW) mentions ‘age’ as the
prohibited grounds of discrimination.
The very first international document on ageing was created by
the 1st World Assembly on Ageing in 1982, which is known as ‘Vienna
International Plan of Action on Ageing’. The United Nations General
Assembly later endorsed it through resolution 37/51. It focuses and
outlines the principles and recommendations on Social welfare, income
security, family and health. 22
After 40 years of Universal Declaration on Human Rights (UDHR),
in 1991 ‘United Nations Principles on Older Persons’23 were formulated;
that covered the guidelines on independence, dignity and care of the
older people. But this document is not binding in nature.
After a decade in 2002, ‘Madrid International Plan of Action on
Ageing’ (MIPAA) was adopted by the Second World Assembly; which for
the first time integrated the Social and economic development with the
Rights of the older people. In addition to this there is also a General
Comment No. 6 on International Covenant on Economic, Social and
Cultural Rights (ICESCR) which guides the applicability of the laws
and provides overall protection to the older people.
On 13th December 2006, Convention on the Rights of the Person
with Disabilities (CRPD) was adopted. This convention deals specifically
with the elderly women with disabilities. But the major issue is to what
extent old age can be considered as a facet of disability. There is a need
to come out of the traditional notion of disability which covers only
physical or mental impairments.24
Recently in 2018, on the 70th Anniversary of UDHR the United
20 Article 1 - “All human beings are born free and equal in dignity and rights.”
21 Article 11(1)(e): “The right to social security, particularly in cases of retirement,
unemployment, sickness, invalidity and old age and other incapacity to work, as well
as the right to paid leave”
22 United Nations international Day for older persons (UNIDOP), “2018 UNIDOP
Celebrates Older Human Rights Champions”, (18th September 2018)
23 Resolution A46/91 of 1991
24 Harpur, Dr. Paul, (2016) “Old Age Is Not Just Impairment: The Crpd And The Need For
A Convention On Older Persons”, Penn Law: Legal Scholarship Repository, Volume
37, issue ¾, pp 1027-1-59
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Nations International Day for Older Persons (UNIDOP) reaffirmed its
commitment towards the Fundamental Freedoms and Human Rights
of the Older People, by relying upon the idea that growing old does not
diminish the right of an individual to live life with dignity.
The major problem with all the above international declarations and
conventions are that they are not binding. This means despite being
the signatory to the international documents, it is left upon the nations
to implement it as a part of domestic law or not. Even if a Nation fails to
imbibe such law, there is no stringent enforcement authority to impose
such laws. Hence, these are considered as a soft international law.
National:
The Constitution of India, 1950
Article 2125 which talks about fundamental Right to life and Personal
Liberty inherently contains right to live Life with dignity. This right
includes basic rights to food, shelter, clothing and decent standard of
living for every citizen of India. Hence it cannot be denied that an older
person also forms the part of human population and therefore has the
right to quality life and dignity.
Article 41 and Article 46 under Part IV of the Constitution of India
are the directives to the State to protect the Fundamental Rights of
the people. Article 41 says that it is the right of a citizen to receive
public assistance in the case of old age, sickness and disablement.
Another Article 46 talks about protecting the economic interests of
the weaker sections, where weaker sections impliedly includes senior
citizens. Even though these Directive Principles of State Policies are
not binding or enforceable by law26, but the state has a positive duty to
frame policies for the protection of Senior citizens as these directives
play a fundamental role in the governance of the country.
Under these Articles, the Ministry of Social Justice and Empowerment
launched the National Policy for Older people, 1999 to help the senior
citizens with respect to health care, tax exemption, pension scheme,
land grants, setting welfare funds, counseling facilities etc. Various
steps taken under this policy can be summarized as follows:

▪

‘Annapurna Scheme’ was launched for those elderly who
were unable to take care of themselves. As per this scheme
the destitute elderly will be given ten kilogram of free rice
or wheat through the public distribution system.

25 The Constitution of India, 1950
26 Article 37 of the Constitution of India, 1950- “Application of the principles contained
in this Part The provisions contained in this Part shall not be enforceable by any court,
but the principles therein laid down are nevertheless fundamental in the governance
of the country and it shall be the duty of the State to apply these principles in making
laws”
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▪

Establishing ‘pension fund’ for those who were serving
unorganized sector.

▪

Setting up of re-employment centers for the people above
the age of sixty years.

▪

Providing air and rail tickets at concessional rates for
senior citizens.

▪

Section 88 B, 88 D and 88 DB of the Income Tax Act 1961
provides exemption in tax rates for senior citizens.

▪

In order to provide benefit to the Elderly citizens, life
insurance Corporation has come up with various schemes
such as- Medical Insurance Yojna, Jeevan AkshayYojna,
Jeevan DharaYojna, Senior Citizen Unit Yojna etc.

Some other schemes protecting the rights of senior citizens launched
were, Scheme of Integrated Programme for Older Persons (IPOP), Indira
Gandhi National Old Age Pension Scheme (IGNOAPS) and National
Programme for the Health Care for the Elderly (NPHCE).
Personal Laws
Our personal law addresses the concept of financial assistance to
the elderly. Hindu Adoption and Maintenance Act, 1956 is one of the
first personal law statute imposing the duty upon the children. Section
20 of the 1956 Act provides a mandate to maintain their aged parents.
It not only imposes the duty upon the son, but also upon the daughters
if their parents are unable to maintain themselves financially.27
According to Mulla, children must maintain their old parents even if
the parents are capable of earning for themselves. If the mother is poor
but not infirm, then also the son has the duty to maintain her even if
the circumstances are strained. A poor son is also bound to look after
his father who doesn’t earn anything. Under Shia Law, grandparents
should be treated at par with the parents and should be given equal
quantum of maintenance.28
As Christians and Parsis do not have any personal law, therefore
parents claiming the maintenance rely upon Section 125 of the Code
of Criminal Procedure.
Other Legislations
Section 125 of Code of Criminal Procedure, is a generic provision
for claiming maintenance irrespective of religion, caste or age. If a
27 Mandal, Dr. Shashi Nath, (2011), “Protection of Rights of Old Age Person in India: A
challenging Facet of Human Rights”, Global Journal of Human Social Science Volume
11 Issue 5, pp 23-32.
28 Agewell Foundation, (July 2014) “Human Rights of Older People in India- A Reality
Check”, A National Study.
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person refuses to maintain or neglects his or her parents then the
first class Magistrate can pass an order directing the payment of
monthly maintenance allowance. If the person fails to comply with or
breaches the order of the Magistrate, then the Magistrate may pass an
imprisonment order of one month or till the payment of the maintenance
amount, whichever is earlier.29 While dealing with the context of senior
citizens this section addresses only the maintenance aspect. There are
various other facets to the elderly problem which includes protection
from abuse, social security etc.
Indian Penal Code 1860 is another generic legislation which
penalizes majorly physical abuse, without discriminating on the ground
of age, caste, religion, gender etc. On the other hand there is also a
gender biased Act- The Protection of Women from Domestic Violence
Act, 2005 which protects only the elderly women from financial, mental
and physical abuses. Both the laws focus only upon the abuse and
assault of the citizens and do not deal with the specific provisions in
regard to the protection and maintenance of senior citizens.
A recent concept of ‘Reverse Mortgage Scheme 2008’ was introduced
by the National Housing Bank (NHB)30 for senior citizens in 2007 budget
speech. This scheme provides benefits to the Senior Citizen. Under
this, the senior citizens who are the homeowners can mortgage their
property to the financial institutions and receive periodical payments
from the bank for their daily means of livelihood.31 And after the death
of the senior citizen the property can be transferred in the hands of
the children and their family or legal heirs. The amount so received as
collateral is not taxable as it is considered as a loan amount. Compared
to other countries, this scheme has not been so successful in India
because the senior citizens are so attached to their ancestral family
house that they are not ready to mortgage it. As a part of Indian culture
they consider it as a family asset which is intended to be inherited by
the future generations. The other reasons of failure of this scheme are
lack of awareness, lengthy and tedious documentation procedure etc.
Analysis of the Maintenance and Welfare of Parents and Senior
Citizens Act, 2007
For the first time in 2007 the Indian legislature came up with a
separate central legislation enacted under Article 4132 and Entry 2333
29 Section 125(3) of Criminal Procedure Code 1973
30 Union Budget Speech 2007-08, Available at: http://indiabudget.nic.in/ub2007-08/
bs/speecha.htm para 89
31 Reverse Mortgage Loan (RML): Draft Operational Guidelines, National Housing Bank,
Available At: http://www.nhb.org.in/Whats_new/Reverse_Mortgage_Operations_
Guidelines.htm.
32 Article 41 of Constitution of India 1950, -Right to work, to education and to public
assistance in certain cases.
33 Entry 23 of Concurrent List- “Social Security and Social insurance; employment and
unemployment”
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of Concurrent Lists solely dealing with the protection of the Rights
of the Senior Citizens. The legislation is based upon the “Himachal
Pradesh Maintenance of Parents and Dependents Act, 2001” enacted
by the state of Himachal Pradesh. The Standing Committee on Social
Justice and Empowerment through twenty-eighth report expressed the
need for enactment of the said law34. This enactment establishes an
inexpensive, speedy and simple mechanism for the protection of the
rights of the senior citizens. After being passed by both the houses the
Bill received an assent from the President of India on 29 th December
2007 and was published in the official gazette on 31st December 2007.
Some states have already implemented the Act, which some are yet to
implement and make rules.
The Act imposes a legal duty upon the heirs and children of the
senior citizens to provide them maintenance. It also imposes duty upon
the state government for the establishment of old age homes. Under
this Act senior citizens or the parents can apply before the tribunal for
claiming monthly allowance from their own children or legal heirs.
Section 2(a) of the Act defines ‘children’ as son, daughter, grand-son
and grand-daughter. This means it only includes biological children
and grandchildren. Various instances have been reported before the
court where the parents or senior citizens are being ill treated by the
daughter- in- law, son-in- laws or by adoptive children and they are
able to escape from the hands of law due to this lacuna.
The definition of ‘maintenance’ is outlined under section 2(b),
which includes only basic necessities such as food, shelter, clothing
and medical aid. But it fails to address the aspect of safety and security
of the senior citizens or parents.
Section 2(g) defines ‘relative’ as a person who is in possession of the
property or would inherit the property after the death of the childless
senior citizen. As we know that the wills can be changed, then in such
cases how would a person determine the heir of the property after the
death of the senior citizen?
Constitution and establishment of Maintenance Tribunal at every
sub- division is dealt under section 7 of the Act, where the Tribunal will
exercise all the powers of a civil court. Before entertaining an application,
the dispute may be referred to a conciliating officer for amicability
settling the dispute within a span of one month. The application before
the tribunal should be disposed off with a maximum period of ninety
34 Standing Committee On Social Justice And Empowerment (2007-2008), Ministry Of
Social Justice And Empowerment On The Maintenance And Welfare Of Parents And
Senior Citizens Bill, 2007. Available at: https://www.prsindia.org/sites/default/
files/bill_files/scr1193026940_Senior_Citizen.pdf. (Accessed on 12th November)
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days. An appeal can be filed before the appellate tribunal set up by the
state government and has to be disposed off within one month under
section 16.
Section 9(2) fixes the maximum maintenance allowance as rupees
ten thousand per month, which may be ordered by the tribunal. Many
a times this amount may not be sufficient for a decent standard of
living of the elderly, for example- if their medical or other expenditures
are higher. In some cases where the parents or senior citizens have
lived luxuriously or have lived a very high standard of living throughout
their lives then in such cases it may not be possible for them to suffice
with this minimal amount.
A very important provision regarding legal representation is laid
down under section 17 of the Act. It states that parties should not
be represented by a legal practitioner. The idea behind this clause is
to save the parties from expensive litigation charges. But practically,
considering the age and health factor of the old citizens, it will not be
possible for them to approach the tribunal by themselves. The language
of the section is unclear as to who can make the representation on
behalf of the senior citizens.
In order to provide protection to the life and property of the
senior citizens section 21 imposes duty upon the state government to
undertake certain measures for publicizing the provisions of the act to
make senior citizens aware. Section 23 states that the tribunal has the
power to declare the transfer of property of the senior citizens void, if
their children or heir fail to provide them with the basic amenities and
care.
Chapter VI of the Act deals with the offences and penalties. If a
person fails to pay the monthly allowance fee he shall be imprisoned for
one month or till the date of payment of the maintenance fee whichever
is earlier. In case of abandoning the parents or senior citizens a fine of
rupees five thousand or imprisonment up to three months or both can
be imposed upon the accused.
The Act fails to address the situation if the senior citizen does
not have any property or children. And even if they have children,
then to what extent it is likely that they will file a maintenance case
before the court of law against their own children. In order to cure the
above defects a draft bill has been proposed by the Ministry of Social
Justice and empowerment in 2018. But it’s yet to be introduced in the
Parliament. Brief summary of the proposals mentioned in the draft fill
are as follows:

▪

Removal of the cap limits of rupees ten thousand per
month as the maintenance allowance.
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▪

Inclusion of adoptive children, minors through guardian,
daughter in law and son in law within the definition of
‘children’ under section 2(a).

▪

Bill proposes to include ‘safety and security’ of parents
and senior citizens within the definition of ‘maintenance’.

▪

The jail term for abandoning and abusing parents has
been proposed to be increased from three months to six
months

Judicial Interpretation in India:
Before the year 2007, when the rights of the senior citizens were not
given much importance, still the cases with regard to the elderly rights
were interpreted by the courts of India in light of the above mentioned
personal laws and under the provisions of Indian Penal code, 1860 and
Code of Criminal Procedure 1973.
But after 2007, the scenario has been changed as a new act
–‘Maintenance and Welfare of Parents and Senior Citizens Act, 2007
(2007 Act) has solely been enacted for the elderly rights. But the
problems still remains unsolved even after the passage of a term of
almost ten years since its enactment, as was seen through the writ
petition filed by Dr. Ashwani Kumar35 before the Supreme Court of
India. The major issue was in regard to the right of a senior citizen
for an adequate pension. As per the Indira Gandhi National Old Age
Pension Scheme 1995, pension for the category of elderly aged between
sixty years to seventy-nine years was fixed at the rate of rupees twohundred per month and for those above eighty years of age it was fixed
as rupees five-hundred per month. The contention put forward by Dr.
Ashwani Kumar was that the pension amount was fixed under the
scheme in the year 1995 and even has been revised in the year 2007
without any increment. Such amount becomes inadequate if current
value of rupee is taken into consideration. In addition to pension
rights he prayed for relief under three other issues, ie. Right to shelter
under article 21 and geriatric care and medical facilities of the senior
citizens under article 21, 39, 41 and 42. Finally, he prayed for the
effective implementation of the 2007 Act. The Supreme Court for the
first time dealt with the petition on the subject of elderly rights and
held that Article 21 should be given expansive interpretation to cover
right to health and shelter of the elderly as a part Right to life which
cannot be abridged by the government or any citizens. In regard to
pension benefits the court rejected the argument of the Union of India
by stating that economic budgeting or lack of finances cannot be taken
a defense by the government. It is assumed that if the government
35 Ashwani Kumar v. Union of India(UOI) and Ors. 2018 (15) SCALE 873
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comes up with any welfare scheme, then it is obvious that it would
have taken into account the budgeting of finances. At the end the
court issued the following guidelines:(a) “The Union of India will obtain necessary information from all
the State Governments and the Union Territories about the
number of old age homes in each district of the country and file
a Status Report in this regard.
(b) The Union of India will also obtain from all the State
Governments the medical facilities and geriatric care facilities
that are available to senior citizens in each district and file a
Status Report in this regard.
(c) On the basis of the status report, a plan of action should be
prepared for creating awareness about the provisions of 2007
Act among the senior citizens.
(d) Under Section 30 of the 2007 Act the Central Government must
exercise its power to issue directions to the State Government
and under section 31 the Central Government must conduct
review for the purpose of monitoring the implementation of the
2007 Act.
(e) Directed the Government to revisit the outdated schemes and
bring convergence to avoid multiplicity of the schemes.”36
Some more cases were brought before the High Court in light of the
Rights of the Parents and the Senior Citizens under the 2007 Act. The
issues can be broadly covered under the following heads:Validity of transfer deed under section 23
In the case of Vinod Anand v. Deputy Commissioner-cum-Appellate
Tribunal and Ors.37 the petitioner who was a senior citizen was forced
to transfer his property in favor of his son. His son threatened both the
elderly parents that he would commit suicide if they don’t execute the
transfer deed. The High Court of Punjab and Haryana at Chandigarh
held that the property was transferred by taking undue advantage of
the age and weaknesses of the petitioner. And the Court allowed the
petitioner to enforce his legal right of declaring the transfer void by
virtue of the definition ‘otherwise’ under section 23 of the 2007 Act.
Similarly, in the case of PromilTomar and Ors. v. State of Haryana and
Ors.38 the High court upheld the decision of the tribunal in declaring
the transfer of possession of the property under section 23(1) as void
on the ground that his son and daughter-in-law have assaulted and
36 Ashwani Kumar v. Union of India (UOI) and Ors. 2018 (15) SCALE 873
37 2016(1)RCR(Civil)278
38 (2014)175(1)PLR94
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maltreated them and have also failed to provide the basic amenities
and needs to the respondent. Similar judgment was given by the High
Court of Madras (Madurai Bench), where as per the will the property
was supposed to be transferred to a non relative after the death of
the senior citizens. The accused in whose favor the will was executed
murdered the senior citizen so as to immediately get the title of the
property.39
Direction for eviction and maintenance
In Sunny Paul v. State of N.C.T. of Delhi and Ors.40 the High Court
upheld the directions given by the Tribunal for vacating the house of
the senior citizen by placing a reliance upon the rule 22(3) of the Delhi
Maintenance and Welfare of Parents and Senior Citizens Rules, 2009.
Directions were given on the ground that both the sons were harassing,
physically assaulting and maltreating their parents. In another case it
was also held that the son and daughter- in- law have no right to forcibly
enter and stay at the house of the parents against their wishes.41
Where the family members were seen beating and causing injuries
in hands and legs of the elderly parents and also obstructing them from
using toilet and water, the court ordered eviction and maintenance as
was prayed by the elderly mother under the 2007 Act.
Nationality of the Parent
A very important issue was address by the High Court of Punjab and
Haryana at Chandigarh about the nationality of the senior parent or
senior citizens. As per the requirement of the 2007 Act the parent has
to be a ‘citizen of India’ in order to fall within the definition of “senior
citizen”. In the present case, the parent was a citizen of India who had
acquired the U.S. citizenship. But now as he wishes to settle back
in India after retirement, he got registered himself as the ‘Overseas
Citizen of India’. He had filed for the recovery of possession of property
under 2007 Act. The Court held that a parent would be entitled to get
the benefit under 2007 Act irrespective of his age and nationality as the
main object and idea of the act is to protect the rights of the parents
and senior citizens.42
Eviction of daughter-in-law under the 2007 Act.
In the case of Darshna v. Govt. of NCT of Delhi Ors. 43 the lacuna of
the 2007 Act was taken as a defense by the appellant. She contended
that she cannot be asked to vacate the property of the in-laws on the
39 Renganathan and Ors. v. State 2018 (2) MLJ (Crl) 1
40 253(2018)DLT410
41 Sunny Kumar and Ors. v. State of Punjab and Ors. (2016) 182 PLR 74; Sachin Kumar
and Ors. v.State of Punjab and Ors. (2016)182PLR70
42 Hamina Kang v. District Magistrate (U.T.) and Ors. (2016) 182 PLR 138
43 252 (2018) DLT 624
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ground of abuse and physical violence under the 2007 Act. The Delhi
Maintenance and Welfare of Parents and Senior Citizens (Amendment)
Rules 2016 gives permission for eviction of son, daughter or legal heirs,
and does not deal with the eviction of daughter-in-law. The High court
rejected her contention and held that a “Women cannot stay at in-laws
house if she maltreats them.”
The judiciary has been playing an activist role when it comes to
the social and welfare aspect of the citizens. Till date majority of the
judgments have been passed in favor of the rights of the elderly
ANALYSIS ON THE FUNCTIONING AND EFFICACY OF THE
MAINTENANCE AND WELFARE OF PARENTS AND SENIOR
CITIZENS TRIBUNAL
Analysis:
For the purpose of analyzing the effectiveness of implementation
of the provisions of the Act, the data is collected specifically from the
‘Tribunal for Maintenance and Welfare of Parents and Senior Citizens,
Karnataka- South Division’. This Tribunal is formed under the said
Act and is governed by the Karnataka Maintenance and Welfare of
Parents and senior Citizens Rules, 2009, framed by the Karnataka
State Government. By means of Tribunal visit, the data regarding the
number of cases received, disposed or pending cases has been collected
for a period of three years, i.e August, 2016 to August, 2018. The graph
for the data collected each year has been separately represented below
and have been used to draw inferences.
A. Data Collected from the Tribunal for the year 2015-2016
No. of Cases
Month

Pending from
Previous
Month

Fresh
Applications

Ordered

August
September
October
November

26
41
50
50

20
19
3
9

5
10
3
10

December
January
February
March

49
50
52
61

12
7
9
9

11
5
0
37

TOTAL

379

88

81

TABLE: A
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GRAPH: A
Analysis Drawn From Graph A:
A detailed study of the above graph and table for the duration of 1st
August, 2015 to 31st March, 2016 depicts that there has been a long
pendency in the cases reaching to 61 cases in the month of March,
2016. Moreover, the fresh applications are being filed on monthly basis
with a maximum of 20 applications in the month of August, 2015
alone. The ordered applications show a trend of very slow decisionmaking process with a maximum of 37 applications being disposed in
the month of March 2016.
B. Data Collected from the Tribunal for the year 2016-2017
No. of Cases

Pending from
Previous Months

Fresh
Applications

Ordered

33
37

10
8

6
3

June
July

42
32

9
12

19
3

August
September
October
November

41
42
47
48

9
6
3
8

8
1
2
4

December
January

52
55

6
7

4
2

February

60

6

0

Months
April
May

368

HNLU Journal of Law & Social Sciences
No. of Cases
Months

March
TOTAL

Pending from
Previous Months

Fresh
Applications

67
556

12
96
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Ordered
3
55

TABLE: B
1st April 2016 - 31st Arch 2017
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GRAPH: B
Analysis Drawn From Graph B:
A detailed study of the above graph and table for the duration of
1st April, 2016 to 31st March, 2017 depicts that there has been a long
pendency in the cases reaching to 68 cases in the month of March,
2017. Moreover, the fresh applications are being filed on monthly
basis with a maximum of 12 applications in the months of July, 2016
and March, 2017. The ordered applications show a trend of very slow
decision-making process with a maximum of 19 applications only being
disposed in the month of June 2017.
C. Data Collected from the Tribunal for the year 2017-2018
No. Of Cases
Months

Pending from
Previous Month

Fresh
Applications

Ordered

April

76

2

75

May

75

12

82

June

82

14

88

July

88

7

94
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Months

Pending from
Previous Month

Fresh
Applications

Ordered

August

94

7

100

September

No Record

No Record

No Record

October

100

9

99

November

99

14

103

December

103

6

2

January

109

7

1

February

113

7

7

March

95

16

8

TOTAL

1034

101

659

TABLE: C
1st April 2017 - 31st March 2018
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GRAPH: C
Analysis Drawn From Graph C:
A detailed study of the above graph and table for the duration of
1st April, 2017 to 31st March, 2018 depicts that there has been a long
pendency in the cases reaching to 113 cases in the month of February,
2018. Moreover, the fresh applications are being filed on monthly basis
with a maximum of 16 applications in the month of March, 2018.
The ordered applications show a trend of very slow decision-making
process with a maximum of 103 applications being disposed in the
month of November 2018. The data for the month of September was
not available in the registry.
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D. Data Collected from the Tribunal for the year 2018-2019
No. of Cases
Months

Pending from
Previous Month

Fresh
Applications

Ordered

April

103

5

0

May

108

9

0

June

117

11

7

July

121

2

1

August

122

2

0

TOTAL

571

29

8

TABLE: D
1st April 2018 - 31st August 2019
140
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Ordered

GRAPH: D
Analysis Drawn From Graph D:
A detailed study of the above graph and table for the duration of
1st April, 2018 to 31st August, 2018 depicts that there has been a long
pendency in the cases reaching to 122 cases in the month of August,
2018. Moreover, the fresh applications are being filed on monthly
basis with a maximum of 11 applications in the months of June, 2018
and March, 2017. The ordered applications show a trend of very slow
decision-making process with a maximum of 7 applications only being
disposed in the month of June 2018.
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E. Data Collected from the Tribunal in regard to pending cases
Duration

2015-16

2016-17

2017-18

2018-19

No. of Pending Cases

33

76

103

124

TABLE: E
No. of Pending Cases
140
120
100
80
60
40
20
0
2015-16

2016-17

2017-18

2018-19

No. of Pending Cases

GRAPH: E
Analysis Drawn from Graph E:
A study of the line graph and table above depicts a growing trend in
the number of pending matters in each cycle (April to March). On 31st
March, 2016 the number of pending matters was 33. Similarly on 31st
March, 2017 it increased to 76 and on 31st March, 2018 to 103. The
last available data was for August, 2018 which showed that the toll for
pending matters has risen to 124 as on 31st August, 2018.
F. Data Collected regarding Protracted Matters as on August
2018
Duration

No. of Protracted Matters as
on August 2018

Within 6 Months
6 Months to 1 Year
1 to 2 years
More than 2 Years

35
75
12
2
TABLE: F
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No. of Protracted Matters as on August 2018
Within 6 months

6 Months to 1 Year

1 to 2 Years

More than 2 Years

2%
10%
28%

60%

GRAPH: F
Analysis Drawn From Graph F:
The table and chart above show the number of cases that were
pending as on 31st August, 2018 with the segregation of these cases
into categories of the time frame in which they were filed and the
duration for which they remain unresolved.
On 31st August, 2018;
•

28% of the pending cases were those that were filed in the last
6 Months i.e. between 1st March, 2018 to 31st August, 2018.

•

Similarly 60% of the pending cases were filed between 1st
August, 2017 to 28th February, 2018.

•

Further, 10% of the pending cases were filed between 1s t
August, 2016 to 31st July, 2017.

•

Lastly, 2% of the pending cases were filed prior to 31st July,
2016.
Findings:
Following are the inferences which can be drawn from collected
empirical data, which is categorized into Primary and Secondary
findings.
•

Primary Findings: These are the direct findings inferred from
the above data and the table.
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•

▪

The trend shows that there has been increase in the
number of pending cases being carried forward every year,
which means the Tribunal has not been able to dispose of
the cases which it receives every year.

▪

There has been an increase in trend with number of fresh
cases received every year, which shows that the parties are
aware about the existence and functioning of the tribunal.
On the other hand, there is also an encouragement from
tribunal‘s side to settle the disputes.

▪

The number of cases disposed of each year is not in
proportionate to the fresh applications received in that
particular year. There has been reduction in the disposal
rate, which means that the Tribunal has not been effective
in settling the disputes in the same year itself.

▪

The pie chart of the number of protracted cases as of
August, 2018 shows that 60% of the cases are on an
average six months to one year old and are still pending.
Hence, it can be inferred that the Tribunal is not in
compliance with the 90 days limit to dispose of the cases.

Secondary Findings: These are the indirect findings inferred
through the field visit and interactions with the officials at the
tribunal.

▪

Till date Tribunal has ordered the maximum maintenance
of Rs. 10,000 per month.

▪

It was observed that the Tribunal is not taking any suo
moto cases.

▪

The cases filed before the Tribunal is mostly through the
advocates.

▪

It was discovered that the presiding officer is adjudicating
over matters with respect to revenue appeal, labour
reform, SC and ST, RTI 2nd appeal, Land tribunal and
other miscellaneous matters.

▪

The tribunal hears the matters only on Wednesdays, that
too only for two hours from 11 A.M. to 1P.M.

▪

There is no separate case register maintained for the cases
filed under this Act.

▪

There is no online portal or any website of the Tribunal.
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CONCLUSION AND SUGGESTIONS
The rights that are protecting the senior citizens are not specific in
nature. These rights provide protection only by virtue of basic human
rights that are available to all the human beings by birth. Hence in order
to critically analyze the effectiveness of the only legislation 44 claiming
protection for the senior citizens’ rights, the efficacy of the functioning of
the Maintenance Tribunal established under the said Act was studied.
On the basis of the deduced findings following suggestions are made:
•

Maintenance amount:

The inference drawn from the empirical data shows that the
maximum monetary benefits received by the parents are not more
than Rs.10,000 per month, which is a minimal amount for their decent
sustenance , especially in metropolitan cities. Hence the cap limit of
Rs.10,000 per month as mentioned in the Act should be removed. Even
the recent The Maintenance and Welfare of the parents and senior
citizens (Amendment) Bill 2018, mentions the removal of the cap limit.
The tribunal can consider these two major factors while awarding the
maintenance amount:
(a) The Financial Capability of the legal heir
(b) The Standard of living the Senior Citizen/ Parents were
habituated to.
•

Suo Motto Powers:

The Maintenance and Welfare of the parents and senior citizens
Act, 2007 empowered the tribunal with certain Suo Motto Cognizance
which is rarely used by the tribunal. Keeping in mind the increase
in atrocities against Senior Citizen/ Parents, it is advisable that the
tribunal should frequently use this Discretionary power for protecting
the rights of Senior Citizen/ Parents.
•

Legal Representation:

Considering the Fact that The Maintenance and Welfare of the
parents and senior citizens Act, 2007, is a special legislation enacted to
be a litigant-friendly forum; but it was deduced through the observation
that almost all the representations were made through the Advocates.
Therefore it is suggested that according to the Act to encourage the
Senior Citizen/ Parents to be their own representatives.
•

Speedy Disposal:

The Provision in the Act mandates the disposal of the petitions is
done within 90 days, from the date of service of notice this provision
44 The Maintenance and Welfare of Parents and Senior Citizen Act, 2007
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is specifically included to secure speedy remedy. The effective
implementation of the section is needed to ensure that the grievances
of the senior citizens and parents are addressed at the earliest and they
are not harassed with repetitive adjournments.
•

Overburdened Presiding Officer:

It is necessary that the Presiding officer is not overburdened
with multiple administrative duties. The research clearly shows that
currently the Presiding officer is adjudicating over six different forums
and hence hears matters regarding this Act only once during the week
on Wednesdays which has led to backlog of cases.
•

Role of Conciliation Officer:

Under section 6(6) of the Act, the Tribunal is empowered to refer
the dispute to Conciliation Officer who shall in turn strive to settle the
matter amicably through mutual conciliation. Making use of the said
provision the conciliation officer should actively encourage the parties
to settle the disputes in harmonious way.
•

Preliminary Enquiry:

In order to scrutinize the cases which may be frivolous in nature,
the workforce of the tribunal can be diligently utilized to devise a
mechanism to filter application at the preliminary stage.
Miscellaneous Suggestions:
•

As per the observation made in this particular tribunal, it is
noted that the office fails to maintain a separate case registry for
the cases which are filed under this Act. Maintaining a specific
registry is recommended.

•

Even after the advent of the scheme ‘Digital India’, the tribunal
fails to incorporate an online portal. It is suggested that an
exclusive online portal be set up which would rely the information
like daily cause list, orders, etc., for the benefit of the parties,
advocates, and other academic purposes.

•

One of the hurdles observed is the lack of awareness among
the general public regarding the existence of such tribunal,
measures like frequent awareness campaigns, free circulation
of literacy booklets to households can help overcome the
ignorance.

In a nut shell, there is need to immediately address the old age
problems with due care and diligence. Our Constitution can be
amended to add a specific provision for the protection of senior citizens
and subsequently bring it within the umbrella of a fundamental right.
This will impose a constitutional duty upon the State to undertake
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measures for the protection and welfare of the citizens above the age
of sixty years. We are well aware of the fact that India is country with
abundance of laws, but the problem lies in their implementation. The
same goes with the Maintenance and Welfare of Parents and Senior
Citizen Act, 2007. Through this research paper we have reached to the
conclusion that this existing law is not a complete law and requires
revision and consideration in order to make it efficient and viable so
that the elderly population of India like every other citizen also has
their fundamental rights that are protected. In addition to this as a
sense of social responsibility it is the duty of every individual to prevent
the Indian value of considering parents as mortal Gods, from being
eroded away.
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Obscenity & Law in India – A Socio-Legal
Analysis of Judicial Interpretations
*Sankalp Jain
In Foucauldian terms, a ‘discourse’ is possibility of knowledge
aimed at the production of a particular type of ‘Truth’ which is true for
that discourse and this creation of ‘truth’ is primarily linked towards
relationships where ‘Power’ exists.1 In his works, he ‘problematized’
institutions which exert power over individuals, establishing links
between repression of individuals through the use of dogma and
coercive power, and the formation of ‘totalising discourses’ wherein a
limit is placed on the creation knowledge through the use of power. 2
In India, notions of morality have been an essential element in the
‘Indian experience’, in the sense that, morality is deeply enmeshed in
the ways in which Indians see and deal with the world around them.
The State, the religious and moral institutions, and the society, all
extend on similar lines, to categorise – the sacred and the profane, the
holy and the base, the pure and the impure, etc. Law, then, is used to
enforce these categories and is shrouded in hollow words like ‘Justice’.
The Constitution of India provides for the Right to Free Speech and
Expression, though, it also provides for reasonable restrictions which
can be placed upon this right.3 Religion and the various identities which
it lends, and those with which individuals identify themselves, forming
collectives and institutions to protect them, are often used by the State
to rationalise the imposition of order onto the chaos which reigns in
the society, and ultimately aims for the normalisation of abnormal
individuals in the society. Foucault, in his analysis of punishments
in the west, highlighted the importance that the Church played – and
the morality that it imposed – and was intrigued by the ‘confessionstyle’ of punishments.4 Although Foucault gives a historical account
of the development of Sexuality as a phenomenon in the West, dealing
with the creation of the Western Sexual Subject, feminist critics of
his work have found his History of Sexuality to be an androcentric
view of history, and these criticisms are valid.5 It must, nonetheless,
be noted, that this criticism of Foucault can be accommodated in the
Foucauldian critique.
*
1
2
3
4
5

3rd Year, B.A. LL.B. (Hons.), NALSAR University of Law, Hyderabad
Quentin Skinner, The Return of Grand Theory in the Human Sciences (Quentin
Skinner ed., 1990), p.69.
Id.
IndIa Const. art. 19 cl. 1-3.
Michel Foucault, Power/Knowledge (Colin Gordon ed., 1980), p.186.
Michel Foucault, Religion and Culture (Jeremy R. Carrette ed., 1999), p.10.
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Obscenity laws in India have been of a Colonial import, wherefore,
the imposition of a western morality is evident. Courts in India have
transformed the meaning of the word by contextualising it in India,
nevertheless, the word and concept remains, hovering on discourses
which the State would deem ‘undesirable’ like a spectre. In recent times,
however, the Supreme Court of India has been on a crusade and has
been declaring certain laws, parts of laws, as well as the moralities that
they embody as ‘unconstitutional’, such as, for example, its decisions
in K.S. Puttaswamy v. Union of India,6 where the Court expanded
the doctrine of ‘Privacy’ in India thereby restricting repressive State
rationalities, and in Navtej Singh Johar v. Union of India,7 the Court read
down Section 377 of the Indian Penal Code, 1872 to allow consensual
homosexual sexual intercourse, thus ushering a new era of rights
for sexual minorities in India (much like Michel Foucault, who was a
homosexual). Section 292 of the Indian Penal Code defines ‘obscenity’
and criminalises the selling, public exhibition, circulation and even
possessing of ‘obscene’ objects, in the same line, Section 294 of the
Code criminalises the singing of ‘obscene’ songs and ballads to the
annoyance of others. Numerous cases have been raised in the Courts
wherein Judges have developed tests for categorising and classifying
the ‘obscene’ from that which is not. Niklas Luhmann theorised Legal
System as an ‘Autopoietic’ system,8 the cognitive openness and the
normative closure of this system ensures that legal rationalities are
preserved. Foucault tries to question these rationalities and held beliefs
and through a historical analysis – called genealogies – he uncovers the
arbitrariness of the privileging of one body of knowledge over the other
– ‘discourses’.9 Before discussing the Supreme Court’s interpretation of
‘Obscene’, an inquiry into what counts as ‘obscene’ would be explored
in Part II, the aforementioned interpretation would be dealt with in
Part III, and Part IV would engage with these interpretations using a
sociological approach. Part V concludes.
Obscenity in India
The word ‘Obscene’ can be attributed to the ‘civilising’ missions of
the West. The State, and forces of Capitalism needed to control sex and
its various forms for instrumental gains which are exemplified in the
process of accumulation of capital. These systems of knowledge waged
wars against the minds of people, holding them captive to the ideas of
‘morality’ and ‘sin’ while keeping them preoccupied in, drawing from
the Marxism, their own ‘alienation’. When contextualised in India, one
has to establish links with the past in order to come to a conclusion
6
7
8
9

K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1.
Navtej Singh Johar v. Union of India, (2018).
Roger Cottrell, Law, Culture and Society (1988) 22.
Skinner, supra note 1.
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about the present. Thus, the sociological must take the historical into
account, and the dialectal relationship between an individual, who
is an essential to this relationship, and the institutions which shape
the discourse and ultimately morality of the individual, which in turn
results in a process of categorisation, inclusion and exclusion. Thus,
this dialectical relationship is more ‘historical’ than Hegelian.
Colonial imaginations of knowledge, and the ‘power’ that the Empire
had exercised through its presence in India (or the territories which it
had control over) as State, have shaped the relationships between the
individual and the society as well as the Indian view of obscenity to a
large extent.10 This imagination of knowledge was the result of Anglican
views which imposed a type of ‘Christian’ morality, of penitence,
“the confessional, and so the admission of guilt, the examination of
conscience”.11 Foucault draws on the body of knowledge created and
states that this was a mode of surveillance, one in which pleasure
was derived by those conducting the surveillance. Thus, Colonial laws
which sought to protect the morals of the community were another
mode of surveillance: “the surveillance of pleasure”.12 The British looked
at obscenity with notions of purity and impurity. Theirs was the pure
while that of the ‘natives’ was impure and libidinous.13
Sex was meant for procreation and not pleasure, this is evidenced
in the criminalisation of ‘unnatural sexual offences’. Foucault drew
similarities between the treatment of Sexuality and Madness in a
historical analysis. The manner in which some acts of sexual nature
were described as acts done in insanity also shaped the manner in
which notions of criminality were ascribed to those who committed
them. Absurdities were deemed undesirable, the purifying machinery
of the State – the police, the judiciary, the Church, the prisons, and the
legislature – set out to normalise, to educate, to civilise those who were
called ‘barbarians’ – the natives. Further, this subjection of power was
not only through blatant acts of physical violence like wars, policing,
and imprisonment but through the education policy of the British.
English education in Indian schools and the resultant replacement of
traditional modes of education in India created a sense of unease in
India as, when contrasted with ancient Indian ideas about Sex and
Sexuality seem anachronistic in the present. The individual was not
a mediator in this process, s/he was only an object of this knowledge.
This knowledge of Sex, in the same sense as psychiatry, was developed
by agent who later became subjects of this knowledge. Institutions
like family and ‘civil’ society cast Sex and all its representations in
10
11
12
13

See Deana Heath, Purifying Empire (2010).
Foucault, supra note 4.
Foucault, supra note 4.
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the private while the Church and Religion went further than that
and aimed to banish Sex into the abyss which the same institutions
called the ‘profane’ and through the application of law – the ‘Obscene’.
Among institutions prevalent in India which structure the society,
Caste and Gender are perhaps the most oppressive. The treatment of
Sex and the rationalisations which have overpowered it have played
an instrumental role in the oppression of those who are categorised in
the light of these institutions. The ‘Male gaze’ sees the female form in
a certain manner, it penetrates and objectifies the person. This ‘gaze’
has been a part of legislations, of judicial pronouncements, and of
literary and artistic works. An intersection between Gender and Caste
reveal the links which the society has developed and has condemned
caste-collectives to lead. An example of this intersection is ritualised
prostitution in India also known as Devadasis. The denial of the State
to address the oppression of prostitutes in India and its reluctance to
deal with the issue can be linked to the knowledge about Sex, which
it aims to impose on the individuals on whom it has a relationship of
power, within its imaginary concept of jurisdiction as well as outside it.
Judicial Interpretations of Obscenity Law
An essential mode of the imposition of ‘power’ by the State is the
Judiciary. Drawing from Luhmann, the self-referential nature of the
Legal system can be understood in its normative closure, 14 this, in my
opinion, is exemplified in the ‘tests’ which are created by Judges to form
a particular type of rationality – the Legal type. In India, the Supreme
Court has adopted, rejected, and devised certain tests to determine
whether any material is ‘obscene’ or not. The following would give an
overview of the evolution of this doctrine and discuss it in brief.
A. Hicklin Test
In Ranjit D Udeshi v. State of Maharashtra,15 the Supreme Court,
while deciding whether D.H Lawrence’s book Lady Chatterley’s Lover
was obscene or not, adopted the Hicklin test which was developed by
Cockburn, J., in Regina v. Hicklin16 in the year 1868. Cockburn, J.,
described the test as, “whether the tendency of the matter charged as
obscenity is to deprave and corrupt those whose minds are open to such
immoral influences, and into whose hands a publication of this sort may
fall.”17 This test was rejected in the United States of America for the
Roth test,18 and ultimately replaced by the Miller test.19 However, as
Lawrence Liang writes, “the Court included the social value component
14
15
16
17
18
19
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from the Roth test into its last observation, thereby creating a confusing
mutation of the Hicklin and Roth standards.”20
B. Roth Test
In Aveek Sarkar v. State of West Bengal,21 where the issue before
the Court was thus, whether the publishing of a semi-nude photograph
of a woman and her fiancée, a world renowned tennis player, by an
Indian magazine was obscene. The Court rejected the Hicklin test in
favour of the Roth test. However, the Court modified the test to include
only the ‘community standards’ test and held that the photograph in
question was not obscene as it intended to send a different message:
“to eradicate the evil of racism”.22
C. Shreya Singhal v. Union of India
In Shreya Singhal v. Union of India,23 where the Court was deciding on
the constitutionality of Section 66A of the Information and Technology
Act, 2000, which imposed restrictions on free speech on the internet,
held that Section 66A was unconstitutional and upheld the usage of
the contemporary community standards test. 24
The prevailing test pertaining to Obscenity laws, therefore, is the
‘community standards test’. However, in M.F. Husain v. Raj Kumar
Pandey25 decided by the Delhi High Court where Kaul, J., quoted an
earlier case decided in the Supreme Court and stated thus,
“…the Judge in the first place should try to place himself in the
position of the author and from the view point of the author the judge
should try to understand what is it that the author seeks to convey and
whether what the author conveys has any literary and artistic value.
The Judge should thereafter place himself in the position of a reader
of every age group in whose hands the book is likely to fall and should
try to appreciate what kind of possible influence the book is likely to
have in the minds of the readers. A Judge should thereafter apply his
judicial mind dispassionately to decide whether the book in question can
be said to be obscene within the meaning of S. 292 I.P.C. by an objective
assessment of the book as a whole and also of the passages complained
of as obscene separately.”26
Thus, this test would seem like a hermeneutic exercise, of placing
oneself in the shoes of the author (the subject), however, any such
conclusion would be misplaced as would be discussed in the succeeding
20 Lawrence Liang, Free Speech and Expression, The Oxford Handbook of the Indian
Constitution (Sujit Choudhary et al eds., 2016), p.789.
21 Aveek Sarkar v. State of West Bengal, (2014) 4 SCC 257.
22 Id. at 270.
23 Shreya Singhal v. Union of India, (2015) 5 SCC 1.
24 Id.
25 M.F. Hussain v. Raj Kumar Pandey, 2008 Cri LJ 4107.
26 Samaresh Bose v. Amal Mitra, 1986 AIR 967.
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section. This test was also affirmed by a case decided by the Madras
High Court in S. Tamilselvan v. Government of Tamil Nadu,27 where a
case was filed against Tamil author Permual Murugan for the content
of his book ‘Madhorubagan’ which, specific communities deemed
‘objectionable’, the author and his family were harassed up till the
extent that the author published his own obituary on Facebook stating
his death as an author. The book’s plot follows the story of a married
couple who fail to have a child and are advised by the husband’s
mother to allow his wife to take part in a sexual orgy on the 14th day
of the Vaisaki Car Festival.28 The petitioners contended that the usage
of names of real places by the author as well as the references made
to the deity were “blasphemous, outrageous, defamatory, offensive and
morally unacceptable.”29 Further, the petitioners also contend that the
novel was “replete with obscenities”30 and that the book would cause
a “moral crisis”.31 The Court in this case upheld the author’s right to
freedom of speech and expression stating, “All writings, unpalatable
for one section of the society, cannot be labelled as obscene, vulgar,
depraving, prurient and immoral.”32 Holding the aforesaid, the Court
goes on to make the claim that one interpretation cannot be privileged
over another, it is ironical as this position is one which is privileged by
itself.
Socio-Legal Analysis of Obscenity Laws
This part would first make an attempt to deconstruct the word
‘Obscene’ and then analyse the tests developed by courts using a
Sociological approach.
a. Deconstruction of the ‘Obscene’
In the Legal Positivist tradition, ‘Law’ rests on a notion of objectivity
and therefore, of the neutrality of values. Common Law, rests on
categorisation i.e., the treatment of like cases in a like manner. While
there is always a scope for ‘judicial inventions’, the rationale given for
treating the case in an alike manner rests on the difference of the case
from those that have come before it. Changing notions of ‘Obscenity’
represent progress and an epistemological ‘ideal’ is apparent. According
to French Post-Structuralists like Jacques Derrida and Michel Foucault,
the Kantian tradition of privileging recent knowledge over that of our
predecessors is a mistaken one. In other words, the privileging of one
body of knowledge, one particular interpretation, and one particular
discourse over others is criticised by Foucault, and demolished by
27
28
29
30
31
32
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Derrida. Derrida, in his method of Deconstruction makes apparent
the myriad of ‘truths’ and interpretations that a signifier can have,
the tendency of the signifier to, in stark contrast with the theory of
Structuralism of Saussure and Levi-Strauss, refer to other signifiers,
thus, establishing ‘inter-textuality’. In other words, that any given text
has meaning within its text due to the context which it is placed in.33
The categories of ‘obscene’ and ‘not-obscene’ are Legal rationalisations
and categorisations of Durkheim’s dichotomy of the ‘sacred’ and the
‘profane’, they represent the imposition of an ‘order’ by the State on the
society. In light of this, I would be dealing with these categories and
would establish how the ‘sacred’ has been represented differently in
different texts, and all the interpretations that this signifier excludes –
depending upon the structure that it is used in – would be considered
‘profane’. In Section 292 of the Indian Penal Code, an exception is
made for anything deemed to be ‘obscene’ if, “in the interest of science,
literature, art or learning or other objects of general concern, or (ii) which
is kept or used bona fide for religious purposes”34 thus, text, object,
representations, are categorised as science, literature, art or learning or
other objects of general concern, further, more categories are developed
and are excepted by this law, where these representations are used
for bona fide for religious purposes. These categories are hollow, and
are subject to the filling of the meaning given by their interpretation,
and thereby the structure of the text. In a self-contradictory fashion,
another exception is made for:
“any representation sculptured, engraved, painted or otherwise
represented on or in – (i) any ancient monument within the meaning of
the Ancient Monuments and Archaeological Sites and Remains Act, 1958
(24 of 1958), or (ii) any temple, or on any car used for the conveyance of
idols, or kept or used for any religious purpose” (emphasis supplied).35
Thus, the ‘ancient’, the ‘antiquity’, or the ‘historical’ as well as the
‘religious’ is treated as the ‘sacred’. In Foucault’s History of Sexuality,
he discussed how these categories are arbitrary, and the rationalities
which have been developed by the legal system are essential the
influence of power over systems of knowledge. The ‘obscene’, then
becomes protected in some circumstances by what the State intends to
‘preserve’: its past, or rather, its imagination of the past, establishing
links with the present and making predictions for the future. This
arbitrary exclusion is based on rationalities developed by it, true in it,
and absurd without its overwhelming presence.
33 Quentin Skinner, The Return of Grand Theory in the Human Sciences (Quentin
Skinner ed., 1990), p.53.
34 The Indian Penal Code, 1870 §292.
35 Id.
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b. Rejection of Tests for Obscenity
The Supreme Court of India, has developed and imported tests
from different contexts and applied them in the Indian one. The one
which prevails is the ‘Community Standards’ test as developed in
Aveek Sarkar v. State of West Bengal.36 To elaborate, the ‘community’
which would determine the standard is the epistemé of the Judge and
what the Judge decides as the manner in which a member of this
‘community’ would interpret the object alleged to be ‘obscene’. While a
seemingly hermeneutic exercise, Hans Georg-Gadamer critiques this
aim of ‘objectivity’ and emphasises the biases of the individual engaging
in this exercise and how they preclude any attempt to understand
and interpret the manner in an ‘objective’ way.37 In other words, the
interpretation of any event through the interpretation by the agent in
the event is, in reality, the interpretation of the individual’s (engaging
in the hermeneutic exercise) – taking into account their biases and
preconceptions which leads them to privilege one interpretation over
the other – interpretation of the agent in the event. Thus, drawing from
a Critical Legal critique of Law, politics is involved in law challenging
the Positivist emphasis of neutraility and ‘objectivity’.38 This politics is
the politics of power which is exerted in the establishing of a particular
system of knowledge as the system of knowledge, thus, of excluding
different interpretations. Foucault, in the post-structuralist tradition,
questioned this through his various critiques of the prison, psychiatry,
bio-power, etc., and the aspirations of the Enlightenment where a
claim to modernity was established through exclusion of the systems of
knowledge deeming them as irrational or absurd. Bio-power as stated
by Foucault, is a modern form of power which uses moral regulation to
regulate life through Biology and the exercise of power in those terms.
A crucial question to ask here is, what does ‘community’ represent?
Does it represent the changing relationship which it, as a homogenous
entity of shared beliefs, has with the beliefs themselves? Or does it
represent the subjugation of certain individuals, and attempt at their
normalisation, who do not confirm with the standards it sets? Putting
law in the centre, does the community represent the beliefs of a few
members of the community, forming their own community – the legal
community – on what the beliefs of the community as a whole ought to
be? These questions target the very idea of law or of judges being able
to interpret and dictate what the answers to essential and profound
questions that the society deals with should be. That these tests are
majoritarian is obvious in the inability of the Judge, while applying
the test, to determine what s/he means by the ‘community’ which
36 Aveek Sarkar v. State of West Bengal, (2014) 4 SCC 257.
37 Skinner, supra note 33 at 25.
38 davId KaIrys , the PolItICs of law 2 (3rd ed. 1998).
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s/he takes as a reference point. Foucault plainly dismisses the idea
of Justice, and criticises these conceptions by dismissing them as
‘discourses’ which intend to, through State power, repress and oppress.
The self-referentiality of the Legal system creates contradictions within
itself, and yet, it is necessary to sustain it as a body of knowledge
and its mode of rationality. The State, in the form of Legal rationality,
uses conceptions of the ‘sacred’ and the ‘profane’ and other such
categories as an instrument. While the State disguises such attempts
as legitimate, it is, nonetheless, coercive, and a constant perpetrator
of violence.
Conclusion:
Categories divide and exclude. When the State legislates on the
basis of these categories, it divides. When the Judiciary adjudicates
on the basis of these categories, it divides. When the State machinery
enforces these categories through the power it holds over society, it
divides. ‘Sex’ and ‘power’ may seem like two words separated by an
‘and’, however, in Foucauldian terms, Sex is power, or rather, specific
knowledge about sex is power. The rationalities adopted by the State to
oppress individuals deemed absurd were based on the ‘truth’ of these
categories, reinforced by discourses of Biology, (ironically) Religion,
Capitalism, etc. The Post-Structuralist argument given by Gadamer,
Foucault, and Derrida put into question these rationalities and the
claims to truth that they make. Further, it goes on to question, at the
risk of generalisation of their individual theorisations, the arbitrariness
of reason. Law, in this context is, perhaps, the most vulnerable as it
basis its ability to discern truth, establish it, and propagate it on the
basis of ‘reason’ so much so that the tests it devises have elements
of ‘reasonability’ embedded in them. In the context of this paper,
the arbitrariness of the privileging one interpretation of ‘obscene’ is
called into question. Furthermore, an attempt at the deconstruction
of ‘Obscene’ leads us to the conclusion that the idea which it aims
at embodying is laden with preconceptions and references to other
signifiers. Moreover, the intersectionality of Sex with societal structures
like Caste and Gender has also led to oppression. The tests developed
by the Judiciary to determine and, therefore, classify – what is ‘obscene’
and what is not – are fundamentally flawed and majoritarian. Finally,
this paper does not seek to provide any models with which the existing
structure can be replaced. In the spirit of Foucauldian analyses, this
paper rejects the imposition of order on the mind of an individual, the
categorisation of individuals on the basis of arbitrary classifications of
the ‘normal’ and of the ‘sacred’ therefore, the ‘not-obscene’. Thus, sees
critique as an end in itself and is an attempt at it.
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‘One Country One Language’: Against The
Idea Of Federalism?
*Sanket Das
**Hitesh Gangwani
India has been a multilingual country since thousands of years
with every region and every state having a different language and every
language having a heavy impact in that particular region.1 The vastness
and the magnanimity of India is known to everybody all across the
world. India is a country with over 1.3 billion people having regional,
religious, cultural, caste, creed and linguistic2 diversity at all fronts.
The linguistic diversity of the country can be gauged from the fact,
that as 0n date there are 22 scheduled languages, 100 non-scheduled
languages and over 1700 dialects and other vernacular languages
spoken all across the country. If we go by the philological studies,
then in India language changes after every eight kilometers. It may not
be out of context to mention that each scheduled language in India
is spoken by over a million people, every non-scheduled language is
spoken by at least 10,000 people and other dialects by other groups,
sects, regions, etc.
One of the most controversial and political issues in Indian politics
is related to language problem. After attaining independence, the Indian
government decided to enact Hindi as the only official language of
independent India.3 Hindi belonged to the lineage of Aryan languages.
People who spoke other languages, especially Dravidians, saw in this
decision an attempt to erase their language cultures. But the Indian
constitution had declared that English can also be used for official
purposes.
Of the different ‘Hindi’ languages, only Punjabi got this recognition.
Other ‘Hindi’ languages are considered dialects of Hindi and their status
in the different states of India isn’t clear and is interpreted differently
by different parties.
* NATIONAL LAW UNIVERSITY , ODISHA
** NATIONAL LAW UNIVERSITY , ODISHA
1 ‘Official Languages: Constitutional Provisions - General Knowledge Today’ (Gktoday.
in, 2019) <https://www.gktoday.in/gk/official-languages-constitutional-provisions>
as accessed on 20 May 2019.
2 The Controversy of the National Language in India’ (Journal of Legal Studies and
Research,
2019)
<http://jlsr.thelawbrigade.com/index.php/2017/04/21/thecontroversy-of-the-national-language-in-india/> accessed 20 May 2019.
3 Anti-Hindi student boycott off”. The Straits Times. Singapore Press Holdings. 16
March 1965. Retrieved 20 May 2019.
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After so many struggles of different political parties, the Government
of India had permitted various state governments to have their own
official language and created three language formula in the states. This
three-language formula is not followed in Tamil Nadu as they see it as
the imposition of Hindi. The state will always consider any attempt of
central government to promote Hindi as the imposition of Hindi.
Hence, it can be said that after completion of 70 years and along
with India being the multilingual country has been not able to make
national language of its own. Because of major protest of Tamil Nadu,
India needs to adjust with colonial language English to serve as a link
language of northern and southern parts of India. Now time has come
for the people to decide which language they will prefer as the national
language of India after forgetting all the past events.
COOPERATIVE FEDERALISM IN INDIA
Federalism is the division of power between Centre and its various
constituents, like provinces, states, cantons and so on. Cooperative
federation means that both the sets of government are deriving power
from same constitution and are working cooperatively to ensure smooth
governance.4
Indian model of federalism is recognized by legal scholars as quasifederal as it contains features from both a union and federation. When
the government is divided between constituent political units and a
central authority then that system is recognized as a federalism. The
Constitution of India is established and recognized by the Indian
government as a federal structure hence declaring it to be a ‘Union of
States’.
WHY INDIA FOLLOWED COOPERATIVE FEDERALISM
In India Federalism is “an indestructible union of destructible
states.” It was perceived at the floor of the constituent assembly that
states must be integral part of India denying any right to secede 5.
Therefore, a need for strong union was anticipated and the constitution
gave dominant power to the central government.
However adequate powers were also relegated to the states in order
to administer and govern the local government with much efficacy 6.
Such arrangements have been exhibited in the Union, concurrent and
state list of seventh schedule. In order to streamline the development
4
5
6

John R. McLane (1970). The political awakening in India. Prentice-Hall. Inc.,
Englewood Cliffs, New Jersey. p. 105.
Pandharipande, Rajeshwari (2002), “Minority Matters: Issues in Minority Languages
in India” (PDF), International Journal on Multicultural Societies, 4 (2): 3–4.
National Commission to Review the Working of the Article 356 of the constitution”.
Lawmin.nic.in. Retrieved 23 May 2019.
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process and enhance the progress of all the regions, cooperation
between Centre and state is utmost necessary. Such form of cooperative
federalism is required more so in case of India, due to its vastness,
enormity and extreme diversity.
HOW COOPERATIVE FEDERALISM WORKS IN INDIA
Co-operative federalism in India is observed by following:
1. Distribution of powers;
2. Supremacy of the constitution;
3. A written constitution;
4. Rigidity and
5. Authority of Courts
Under this arrangement in the Constitution, Center has got
dominant power as evident from following:
•

The executive power of the state must be exercised by the state
with adherence to the laws made by the Government at the
center and must not delay the executive power of the Union
within the States.

•

Center can even usurp the legislative discretion of state with the
permission of Rajya Sabha.

•

Governors are to be appointed on the discretion of or by the
Central government to supervise states within their official
capacities.

•

The Center can even take over the executive of the States on the
issues of nati0nal security or breakdown of the structure of the
constitutional machinery of the State.

COOPERATIVE FEDERALISM IN INDIA IS PRACTICED UNDER
FOLLOWING NORMS

7
8

•

Article 2637 of the Constitution has set up provisions for the
implementation of an Inter- State Council for investigation,
discussion and recommendation for better coordination of
relation between the Centre and the States.8

•

The Zonal Councils which were set up by the State Reorganization
Act 1956 provide another constitutional mechanism for union
- state and inter-state co-operation to mend or repair the
conflicts and strengthen the framework and working of their co-

Article 263, The Constitution of India 1950.
Government of India (18 October 2017).” The Government of India Act 1935” Internet
Archive. Retrieved 22 May 2019.
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operation.9 The National Development Council and the National
Integration Council are the two other important forums that
provide opportunities for discussion to resolve differences of
opinion. Central councils have been” set up by various ministries
to strengthen cooperation.
EXAMPLES OF OVERRIDING THE FEATURE
Although, Indian set up is federal in character, however, its
characteristic is unique and federal in general. The examples of
overriding feature of federalism in Indian constitution are follows:
•

Residual powers to center.

•

Excessive central character, as depicted by article 249,
appointment of governors, hierarchical judiciary, various types
of emergency and articles.

•

Limited taxation powers to states.

•

Limited participati0n in the constitutional amendment process
of states.

•

Unbridled powers of governors, who is arbitrarily appointed by
the center.

•

Indian union is “an indestructible union of destructible states”
this probably is the most overriding feature of federalism,
prohibiting any sort of autonomy.

DEVELOPMENT OF HINDI
An argument took place at the time of constitution making Development of Hindi language took a long transitory period for change
over from English to the Hindi language. It was said that the Hindi
language is underdeveloped language and that it needs to be developed
before it could take place of the English language.10
The article 35111 places the central government under a responsibility
to take steps to promote the spread and development of Hindi. The
article 351 also tells us the future form which Hindi should take,
like Hindi should be developed so that it may severe as a medium of
expression for all the people of different culture of India and secure
its enrichment by assimilating without interfering with its genius,
the forms which different people follow, Style and expression used by
9

“The constitution (ninth amendment) act, 1960” Indiacode.nic.in. Retrieved 24 May
2019.
10 <https://timesofindia.indiatimes.com/india/Learning -with-the-Times-Indiadoesnt-have-any-national- language/articleshow/5234047.cms> as accessed on 20
May 2019.
11 Article 351, The Constitution of India, 1950.
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Hindustani and in the other languages mention the 8th schedule to the
constitution. For looking over its vocabulary wherever necessary, we
should primarily focus on Sanskrit and secondarily on other languages.
This provision contains too many compromises and it seems to
have a balance between the purist and the liberalist as regards for
development and enrichment of Hindi. Purist wants to draw upon
Sanskrit whereas liberalist12 wants to use all regional languages and
Hindustani for the purpose.
There is no doubt that Hindi developed on the lines laid down in
article 351 would be very different from its present form. The idea
which they have of assimilating terms from regional languages into
Hindi is convenient or helpful but possibly not completely moral as it
would allay the feeling of doubt or apprehension about the outcome or
consequences of those linguistic groups whose languages do not have
Sanskrit base.
REGIONAL LANGUAGES IN INDIA
The people who were framing the constitution were faced with the
important question regarding the future role of regional languages. 13
They took their view that these regional languages should be upgraded
and developed so that these languages can play a meaningful role in the
future setup in the country. Article 350(a) and 350(b) 14 were inserted
by the Constitution Amendment Act 1956 to ensure the protection of
language minorities.
To achieve these objectives, the constitution provides 22 regional
languages in the 8th schedule of the constitution. They are as followingAssamese-Bengali-Bodo-Dogri-Gujarati-Hindi-Kannada-KashmiriKonkani-Maithili-Malayam- Manipuri-Marathi-Nepali-Odia-PunjabiSanskrit-Santhali-Sindhi-Tamil-Telugu-Urdu.
There appear 2 purposes underlying list of des regional languages•

These languages are going to be represented on the official
language commission to be appointed under Article 344(1)

•

From these languages, words are to be taken for developing
Hindi as future developed regional language in Article 351

INTERGOVERNMENTAL COMMUNICATION
Another problem peculiarly a federal faced by the constitution –
makers was to devise a formula concerning the language to be used in

14

12 N. Gopalaswami Ayyangar, liberalist Debates, Vol IX, pp.1317-21, Sept 12, 1949. 94
13 Official Language’ (Know India) <http://knowindia.gov.in/profile/the-union/officiallanguage.php> as accessed on 30 May 2019
Article 350, The Constitution of India, 1950.
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inter-governmental communication. This becomes necessary in view
of the possibility of the different state adopting the different official
language.
Article 345 , lays down that for purpose of communication between
2 states, or between the center and a state, the official language of the
center should be used, although two more states may agree to use
Hindi for the purpose. Article 345&347 though provide procedures for
declaration of official language, the procedure is completely different.
Article 345 deals with the power of state legislators. Article 345 deals
with the power of the state legislature. Article 347 deals with the power
of the president of India. The requirement of both articles is also
different and not interchangeable.15
CONSTITUTIONAL PROVISIONS OF LANGUAGE IN INDIA
The Constitution contains detailed provision relating the problems
of language. These provisions consist of conflicting view held by the
Hindi supporter. The Constitutional formula contains of variety of
inter-related components -:
1. English would be the official language for next 15 years;
2. From that time Hindi will takes its place;
3. Meanwhile Various ste ps are to be taken to promote the
expansion of Hindi;
4. And state could adopt any other language as its official language
According to article 343(1)16, the Hindi which is written in
Devanagari script is to be recognized as the official language. The
reason behind designating the Hindi as the official language not as
the national language is that not only Hindi is regarded as national
language but all the regional language is considered to be national
and not foreign language. Article 343(1) lays down the final goal to be
reached within course of time. As the constitution makers didn’t need
to institute Hindi instantly but solely after a period of transition 17 the
constitution fixed a period of fifteen years for this purpose. Therefore,
it was envisaged that from Jan 26, 1965, Hindi would be put in as an
official language at the center meanwhile English language would be
used for all official purpose.

15 Official language’ (Ministry of Electronic& Information Technology) <https://meity.
gov.in/content/official- languages-use-official-purpose-union> as accessed on 2
April 2019.
16 Article 343(1), The Constitution of India, 1950.
17 Official language Related Part-17 of the Constitution of India’ (Department of Official
Language) <http://rajbhasha.nic.in/en/constitutional-provisions> as accessed on
20 March 2019.
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Thereafter article 343(2) provides for the continuing use of English
for various purposes of the union for a period of 15 years from the
beginning of constitution. The Constitution regards 15 years as
absolute deadline and some flexibility has been introduced within
the arrangement. Thus, article 343(3) (a) authorizes parliament to
produce a law even at that time period. Parliament could thus allow
the utilization of English language on the far side of fifteen years period
for some or all the official purpose of the union.
While commenting on article 343(3) in Murasoli Maran case 18
the Supreme Court ascertained that article 343(3) tells us about the
extension of time for the use of English language after completion of 15
years. The liberal use of English language doesn’t amount to giving up
progress and using Hindi as an official language of the union.
Thereafter article 343(2) among other thing, provides for the
continuing use of English for various purposes of the union for a period
of 15 years from the beginning of constitution. The Constitution regards
15 years as absolute deadline and some flexibility has been introduced
within the arrangement19. Thus, article 343(3) (a) authorizes parliament
to produce a law even at that time period. Parliament could thus allow
the utilization of English language on the far side of fifteen years period
for some or all the official purpose of the union.
While commenting on article 343(3) in Murasoli Maran case the
Supreme Court ascertained that article 343(3) tells us about the
extension of time for the use of English language after completion of 15
years. The liberal use of English language doesn’t amount to giving up
progress and using Hindi as an official language of the union.
OFFICIAL LANGUAGE COMMISSION
Article 344(1) tells us about the appointment of the President of
Official Language Commission after 5 years from the commencement
of the constitution and thereafter at the end 10 years from such
commencement. The Commission compromises of Chairman and such
different members representing the various kind of regional language
which is mentioned in 8th schedule of the constitution because president
could appoint. According to article 344(2), the Commission’s duty is to
make or give recommendation
1. More use of Hindi language for official purpose of union
2. Restriction on the utilization of English Language for all or any
of the official purpose of union
18 Union of India v Murasoli Maran [1977] AIR1977 SC 225
19 Rohini Chatterjee, ‘For the Last Time, Hindi is Not the National Language of India’
(Huffpost, 24 June 2017) <https://www.huffingtonpost.in/2017/06/24/for-thelast-time-hindi-is-not-the-national-language-of- india_a_22952944/> as accessed
on 25 May 2019.
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3. The Language to be used for proceedings within the Supreme
court &High court and also the state legislation and delegated
legislation made under it etc.20
The constitution provision provide that the main function of the
commission is to facilitate the use of Hindi language over English
Language during the transition period so that when changeover will
take place its smooth for all to change from English to Hindi. A good
deal was given to non- Hindi people as they are in majority to change
from use of English to Hindi language. The principle of the commission
is to keep in view the industrialist and cultural advancement of the
country and to recognize problem of non-Hindi people so that they can
quickly change from English to Hindi.
The recommendation made by the commission is to be screened by
the parliamentary committee consist of 10 members of Lok Sabha and
20 members of Rajya Sabha elected by propositional representation
system it means that by one transferable vote [article 344(1)]. The
president can give direction to whole or any part of committee report,
nevertheless anything in article 343 i.e. to restrict the use of English
language and promote the Hindi language. There so many safeguards
taken in favor of non-Hindi people that no rash action taking during
interim period and English language could also be taken. Basically
article 343&344 tells about the process of modulation. Supreme court
gives importance that article 344(6) is not end by using it once but the
President can use it more than one time. The order issued by president
under article 344(6)21 is supreme due to nevertheless provision in
article 344(6).
LINGUISTIC DIVISION OF STATES IN INDIA
Language is the group of symbols which is accepted as the mode
of communication in the group22. It plays a key role in the life of any
individual. There was only integration of states on the ad hoc basis
so during independence need aroused for the creation of permanent
states on the account of accommodation of multilingual groups and
their culture.
MOVEMENT FOR LINGUISTIC STATES
The demand for the creation of the states on the basis of linguistic
basis were started from the pre independence era i.e. from the British
20 Official language Commission’ (official language Commission and Central
Administrative Tribunal 11 July 2016) <https://www.sscadda.com/study-notes-onofficial-language> as accessed on 26 May 2019.
21 Article 344(6), The Constitution of India, 1950
22 Puja Mondal, ‘The Linguistic Division of States of India’ (Your Article Library) <http://
www.yourarticlelibrary.com/india-2/the-linguistic-division-of-states-in-indiaindian-states/4668> as accessed on 26 May 2019.
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time. The first such movement was started for the formation of Orissa
state. It was the result of the movement started in century ago. The
main issue was that the British government had made Hindi as the
official language but the Sambalpur was then included in Madhya
Pradesh so the Oriya people started feeling the imposition of Hindi. In
1902 there was proposal made to Lord Curzon then Viceroy of India
for the creation of Orissa state. In 1927 as the member of Central
Assembly Nilkantha Das passed the resolution for the formation of
Orissa state. Finally, in 1935 Orissa state was formed under Indian
Administrative Act.23
POLITICAL INTEGRATION AFTER INDEPENDENCE AND THE
CONSTITUTION OF 1950
As we all know that British granted independence to India on 15 th
August 1947 and divided the
Indian subcontinent into India and Pakistan. After independence
Britishers dissolved their treaty with more than 500 princely states,
there was choice created for these princely states either to be a part
of India or with Pakistan while there was no compulsion for them.
Form these princely states Kashmir, Bhutan and Hyderabad opted to
be independent. Later on, Hyderabad became part of India.
In 26 January 1950 the new constitution of India was created which
made India sovereign, democratic republic. The states were divided
into 3 parts i.e. Part A deals with those states where Governor will be
appointed by the President and there will be elected state legislature. It
includes states of Madras, Punjab, Odisha etc. Part B includes states
where the ruler will be Rajpramukh, the ruler of state. It includes
princely states of Madhya Bharat, Cochin etc. Part C includes states
which will be administered by Chief Commissioners appointed by the
head of country. It includes states of Coorg, Delhi, Himachal Pradesh
etc.
In 1948 the JVP committee was formed headed by the retired justice
SK Dhar, justice of Allahabad High Court to examine whether there
would be the possibility of the restructuring of the states on the basis
of language. The committee did not agree with the idea of the states of
the country to be redesigned on the basis of language and referred the
division24 of states on the basis of administrative convenience.

23 Supra note 3.
24 How and where India celebrated its first Republic Day’ (The Economic Times, 25
January 2013) <https://economictimes.indiatimes.com/slideshows/events/howand-where-india-celebrated-its-first-republic- day/slideshow/18186792.cms> as
accessed on 26 May 2019.
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STATE REORGANISATION COMMISSION
In the year of 1953, Prime Minister of India appointed the following
commission to reorganize the on the formula of linguistic basis. The
commission was headed by Fazal Ali, Supreme Court’s retired judge
and the committee consisted of the following members namely H. N.
Kunzru and K. Panikkar. As there was widespread protest in southern
state of Madras for the division of Andhra Pradesh as the Telugu people
thought that Tamil would be imposed on them. So, the PM Nehru
forced to create the first separate state on the basis of language named
as Andhra Pradesh. Similarly demand arose for the other states on the
similar basis. While the Nehru did not accept full recommendation of
the commission, he divided India into 14 states and 6 union territories
under State Reorganization Act 1956.25
UNITARY POWER OF CENTRAL GOVERNMENT
The concept of linguistic division of states has weakened the
cooperative federation in India. In the case of Babulal Parate v. State of
Bombay and Another, 196026 the question arose whether the consent
of the state legislature is required for the formation of new state and
regarding the validity of 5th Constitutional Amendment Act 1955. The
5th amendment states that the President of India has the lawful right
to set the time limit for the state legislature for their consent regarding
the formation of new state.
The Supreme Court held that there will not be any violation of article
3 which states that the Parliament of India has the absolute right for
the creation of new state with the views of respective state legislature
within the specific time period for reference. So, the honorable Supreme
Court in this case held that there was nothing mentioned in article 3
for the Central Government to act upon the views of state legislature.
This affects the Centre-state relations as in the formation of new states
the consent of the state government is not obligatory on the part of
central government. So, there will be no cooperative federation.
In the formation of separate state of Telangana which was carved out
from Andhra Pradesh in 2014 under Andhra Pradesh Reorganization
Act 2014, the respective state government opposed the Centre’s move
for the formation of Telangana which would comprises of 10 districts.
But as per Fifth Amendment the views of the Andhra legislature were
not binding on the Centre. Finally, the Parliament of India divided the
Andhra state and the new state of Telangana was borned out which is
now recognized as 29th state of Indian union.

25 The State Reorganisation Act, 1956.
26 1960 AIR 51, 1960 SCR (1) 605.
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NATIONAL LANGUAGE CONTROVERSY IN INDIA
In 2017, Union Minister Venkaih Naidu made the controversial
statement regarding the Hindi language. He said that the state
governments should promote Hindi language. Every citizen should feel
proud to speak such a beautiful language and Hindi is our national
language and it could be the link language of the nation. He said we
Indians are following the colonial language ‘English’ as link language
for the whole nation. But the census of 2001 just answered to the
opposite of the Union Minister. It revealed that in whole nation just
40% speaks Hindi and 25% has the Hindi as their mother dialect27.
As per history India is the multi-lingual28 country where Constitution
itself respects language under Article 29 respects language of each
community of India. In ancient time Sanskrit and Urdu was used as
the channel of communication for the whole nation. With the arrival of
Britishers, the English became soon popular in the country. Initially the
Britishers used vernacular language as the language of communication
in court but for their convenience they preferred as official language in
courts.
After independence the debate started regarding the national
language in India. The debate was first mainly between Hindi and Urdu
language. The state of other regional languages like Tamil, Bengali also
wanted these languages to be the national language of India but as we
know it was not possible to make Tamil as the national language due
to geographic problems and majority of Hindi population in country.
DEBATE FOR SINGLE LANGUAGE
As when the process of Constitution started the question arose in
the mind of makers was what language should be used as link language
of the nation. As the landmass of the country was huge so the debate
started regarding the national language 29. As Hindi could be the link
language in the Hindi heartland but what could be the language in the
states of non-Hindi speaking background.
Most of the distinguished members of Constituent Assembly wanted
to accomplish dream of father of nation Mahatma Gandhi for having
the single language as national language of India in order to attain
the cultural identity. Dr. N.G.Ayyangar says in one of his speeches at
the Assembly, “There was one thing about which we reached a fairly
unanimous conclusion that we should select one of the languages in
India as the common language of the whole of India, the language that
should be used for the official purposes of the union.”
27 Aditya Pratap Singh, ‘The Controversy of The National Language in India’ (Journal
of Legal Studies and Research 21 April 2017) <http://jlsr.thelawbrigade.com/index.
php/2017/04/21/the-controversy-of-the-national- language-in-india/> as accessed
on 28 May 2019.
28 Ibid
29 Supra note 19.
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BR Ambedkar argued for the adoption of written constitution in
English which would be clearer and more articulated 30. But many
north Indian members demanded the adoption in Hindi in Constitution
as English was the colonial language. Seth Govind Das in one of his
speech said that Hindi would be national lingua franca of India. Only
some members wanted English as the national language and for South
India English could be the lingua franca for limited period of time then
Hindi would be the national language of India31.
The Hindi-Hindustani language controversy came to an end as
article 99 of Indian Constitution states that in Parliament English
or Hindi would be used for official transaction. Lokamanya Tilak,
Gandhiji, C Rajagopalachari, Subhash Bose and Sardar Patel wanted
Hindi to be the national lingua franca of India as it would lead to
national integration.
As the unity of assembly was going to split regarding this sensitive
issue, the whole assembly decided to adopt the Munshi-Ayyangar
formula. As per this formula all the official proceedings in court of law
and in public service would be done in English. This formula would
be applicable in India until 1965 then in whole India Hindi would be
adopted without any conflict. When the term of 15 years was about
to end then PM Lal Bahadur Shastri under intense pressure from
Tamil Nadu as the particular southern state was about to leave India
by creating Dravida Nadu and the state till now never approve Hindi
as the national language of India , he passed ‘Official Languages Act,
1963’ where Hindi along with English would be allowed by non-Hindi
speakers for official purpose in all India service. In 1967 Indira Gandhi
passed the Official Language Amendment Act in order to resolve this
sensitive issue where Hindi along with English would be the official
language of India.
HINDI AGITATION IN MADRAS
The Hindi agitation in Madras was serious issue regarding single
language in India. It reprinted its image in the history of Indian during
both pre and post independent India. The agitation involved many
students, women, professionals etc. for making Hindi as the official
language in the state 32.
30 T.K. Tope, ‘Dr Ambedkar and Article 356 of the Constitution’ (Ebc-India) <http://
www.ebc- india.com/lawyer/articles/93v4a1.htm> as accessed on 28 May 2019.
31 Ashish Joseph, ‘When Gandhiji Took the Hindi Pracharan Initiative in Madras’ (Times
of India, 2 October 2016) <https://timesofindia.indiatimes.com/city/chennai/WhenGandhiji-took-the-Hindi-pracharan-initiative-inMadras/articleshow/54627461.
cms> as accessed on 28 May 2019.
32 Arvind Panagariya, ‘March to Socialism under Prime Minister Indira Gandhi Offers an
Interesting Parallel’ (The Economic Times 24 August 2017) <https://economictimes.
indiatimes.com/opinion/et-commentary/march-to-socialism-under-prime-ministerindira-gandhi-offers-an-interesting-parallel/articleshow/9715049.cms> as accessed
on 28 May 2019.
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In 1937 the Congress government came to power with majority
under leadership of C Rajagopalachari and we know that he was Hindi
chauvinist made Hindi mandatory in the province.
This was tremendously protested by Justice Party leader EV
Ramaswamy33. The agitation involved many protest in the form of
conferences, fasts etc. When the Congress government resigned in
1939 the order was later withdrawn34 due to widespread protest by
then governor Lord Erskine.
After debate for creation of Constitution for India, the Constituent
Assembly took the decision for making an associate official language
along with Hindi and that language was English for the period of
Hindi. The efforts of Indian government was turned into extravagant
when despite making efforts till 1965 for making Hindi the sole official
language of India non Hindi states were not ready to accept it especially
in the southern state of Tamil Nadu.
On 26 January 1965 there was widespread protest in Madurai as
this was the last day of 15-year tenure of English as the additional
language of India and from the next day Hindi would be sole official
language of India. So in order to pacify the situation PM Shastri passed
the Official Language Act 1963 where English would continue as
additional official language along with Hindi. The Dravida Munnetra
Kazhagam (DMK) was formed in 1949 which was totally against Hindi
imposition in the state. In 1953 M Karunanidhi protested along with
thousands of protestors for altering the naming of Dalmiapuram railway
station’s name and erased the Hindi name of it. In pre-independence
era it started demanding Dravida Nadu meant for separate country for
Tamilians. But due to Sino Indo war and the implementation of 16th
Constituent Amendment Act 196335 , it dropped its demand of Dravida
Nadu. As a result, DMK came to power in Tamil Nadu in 1967 and till
then only Dravidian parties are having power in the state.
In 1965 the Congress government passed the three language
formula for non-Hindi speaking states where Hindi, English and
regional language would be taught in Schools. This was also scrapped
in Tamil Nadu as people were totally against the use of Hindi in schools
and there was widespread protest against the Hindi language. Till now
only Tamil and English are used in state schools of Tamil Nadu.
HINDI AGITATION IN KARNATAKA
The people in Karnataka voiced its concern over the use of
Hindi in Namma Metro. Even the CM Siddharmaiah expressed his
33 Ibid
34 Thanjai Nalankilli, ‘History of Anti-Hindi Agitations in Tamil Nadu’ (Tamil Tribune, 1
June 2018)
35 The 16th Constituent Amendment Act, 1963.
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discontentment to the centre regarding the use of Hindi language
in the mass transit transportation. Most social activists 36 protested
against the arbitrary action of centre over the use of Hindi signboards
in metro. Even they were imploring the Bengaluru Metro Corporation
to take stringent action against those who were using the propaganda
in the metro.
ENGLISH V. HINDI CONTROVERSY IN INDIA
India has till now resolved this sensitive issue of national language
of India inspite of having rich collection of languages. Many scholars
demanded the use of English as sole official language of India as it
was used in India by Britishers for the century and Indians are now
accustomed37 and feel comfortable with the colonial inherited language.
This English language has contributed immensely in the formation
of institutions which cherishes the idea of equality, liberty, justice
and fairness. Thus, there are so many advantages for the adoption of
English as one of the sole official language of India. They are as follows•

As the language has acclaimed the status of all over the world
and is adopted as one of the official languages of the United
Nations so it will help Indians to communicate with people of
rest of world.

•

The language has the rich source of international literature.

•

Indian languages are not widespread popular as compared
English which is the colonial language in so many international
countries.

Hindi is one of the most spoken language of Indian subcontinent.
As per 1951 census 42% of the population of the country speaks Hindi.
But because of following reasons Hindi can’t be alone the official
language of India.
•

Because of anti-Hindi protest DMK came to power in Tamil Nadu

•

Hindi was initially imposed on non-Hindi speaking states people
so it becomes very difficult for non-Hindi speaking state people
to adopt Hindi as the sole official language.38

•

Creation of states on the basis of lingua franca created obstacle
for central government for the promotion of Hindi as national
language of India.

36 Ramachandra Guha, ‘Hindi against India’ (The Hindu, 16 January 2005)
37 Andre Beteille, ‘Language and Civilization’ (The Hindu, 20 June2000) as cited in Prem
Singh, In Defence of ‘Bhasha’ vis-à-vis the English Language, Vol 40, Mainstream,
p.30, Mar 16, 2002.
38 1951 Census of Indian Language demographics.
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Hence Hindi and English both are used as official language of India
as English has very powerful impact on administration of India. For the
promotion of Hindi in non-Hindi speaking states separate departments
of Hindi have been created.
FURTHER DEVELOPMENT OF LANGUAGE CONTROVERSY
The language problem which arose the constitutional provision
failed to solve it, and the controversies have arisen from time to time
in this regard.
The official language commission, as envisaged by article 344(1) of
the constitution, was duly appointed on 7th June 1995 and it reported
in 1957. The commission reported that the English language could not
remain as the official language for very long for a union as it would be
against national self-respect and that only through an Indian language
could there be an increase in popularity of the national life.
The main force of its recommendations was that effective steps
should be taken immediately to ensure a change over the Hindi
language on appointed day i.e. 26 January 1965. The commission
was with the opinion that the arrangements the Indian government
is making for the training of employees On voluntary basis in Hindi,
if there experience showed no proper results coming under there
arrangements, the necessary steps should be taken by the government
making it compulsory on go to servants to qualify themselves in Hindi
language within the given particular circumstances and regulations in
given period, to the extent given period for the discharge of their duties.
The recommendations of the commission were placed before a
parliamentary committee as possible by article 344(4). The committee
came up with the opinion that the government should give legal
requirements on the government servants to qualify themselves in the
Hindi language. After considering the report of the committee, the
President issued an order on 27 April 1960.
The report which was issued by the commission raised a controversy39
in the non-Hindi speaking area. To remove the unpleasant or intense
feeling of these people, Prime Minister Nehru Ji gave an assurance that
the English language would continue to be the “Associate” official or
link language for as long as they wanted.
THE OFFICIAL LANGUAGE ACT, 1963
The advice given by the committee is being examined by the
parliamentary committee and Parliament passed an Official Language
Act, 1963 as parliament can exercise their power under article 343(3)40
39 Agrawala, S.K. “Jawaharlal Nehru and the Language Problem” Journal of the Indian
Law Institute 19, no. 1 (1977): 44-67. http://www.jstor.org/stable/43950462.
40 Article 343(3), The Constitution of India, 1950
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. The act passed by the parliament was that the English language may
continue to be used but in addition to Hindi. Even after the completion
of the deadline which was of 15 years, English will be used for all the
official purpose of a union for which it was earlier been used.
Two important points need to be noted(1) The word ‘May’ has been used;
(2) The English language is to be used in addition to Hindi
The act therefore clearly tells us about that before 1965 Hindi is to
be used in addition to English but after 1965 English is to be used in
addition to Hindi.
To rethink the problem of language in the future date, the act grants
for the designation of a parliamentary committee on official language,
to resolve 41 the past sanction of the president which are been passed
by both the houses. Basically, the committee consist of 20 members of
Lok Sabha & 10 members of Rajya Sabha are elected on the basis of
propositional representation.
The act arranges the provisions for the law making or converting
of Hindi version of a law to English and English version of a law to
regional language. Further Hindi translation version of the law has
published in official gazette under the guidance of President. The
Important language of a bill which is English has to introduce in
Parliament along with Hindi translation also. The provision in the bill
has read together with article 348 which tells that the important texts
of the central legislation must be in English.
State legislation, the act tells that where the state uses a different
language other than Hindi for the legislative purpose, Conversion of
the act into the Hindi language as well as the English language as given
in article 348(3). It can be published in state gazette.
The provisions again raises problem if in a situation divergence 42
arises between the English, Hindi or Regional language in the court as
these create difficulties in interpreting the law as it will create difficulties
due divergence of language it was concluded that the in lower court the
practice would continue in regional language were as in Supreme court
the practice would in English version .Accordance with act it tells that
use of Hindi language as state official language and use of English
language at High court Language. Article 348(1) and article 348(2) tells
41 ‘The Official Language Act, 1963’ (Legislative Department) <http://www.legislative.
gov.in/actsofparliamentfromtheyear/official-languages-act-1963> as accessed on 29
May 2019.
42 Patra, Atul Chandra “Multilingual Legislation” Journal of the Indian Law Institute 10,
no. 4 (1968): 661-86. http://www.jstor.org/stable/43949977.
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that the language of the High court should be English. The language of
High court proceeding can only be changed by the governor under the
permission of President, the judgment of the high court can be given
or delivered in a different language other than English. If parliament
has given permission, the act provides that the state government after
getting permission from the president can give permission to use Hindi
as the official language for judgment purpose or Regional language
in addition to the English Language for Judgment purpose. The
provision again raises the problem of inequality of language which of
the translation would be accepted by Supreme Court it was concluded
that in High court whichever language has been permitted can be used
but in Supreme Court, only English language would continue.
Provisions of Official language commission were not to come into
power at once as section 3 is the only section which tells the use of
English language even crossing of the deadline of 15 years (26 Jan
1950-26 Jan 1965) come to force immediately.43
THE OFFICIAL LANGUAGE (AMENDMENT), 1967
As on 26 Jan 1965, there was an argument suddenly appear
whether the 1965 act was absolute enough regarding continuing use
of English language for an indefinite period as Nehru assured. The use
of May is so weak as in Section 3 and in these, there is not specified
as for how long it would be continue used at center. A demand was,
therefore made that Nehru’s assurance 44 regarding that the English
will be used as an associate language in the center so it must be given
a constitutional guarantee that by amending the constitution. To fulfill
the demand the Parliament has to pass the Official Amendment Act
1967.
Enactment made by amendment act are as follows(1) Use of English language after completion of the deadline which
was of 15 years (1950-1965) but English will use in addition to Hindi
for the official purpose of the union;
(2) Use of English language between Center &non-Hindi state;
(3) If Hindi is been used between Non-Hindi and Hindi people then
an English version is to be used with Hindi.
The end provision talks about the greatest importance, as it tells
about the statutory assurance that the English language will continue
at the central level as an associate language. The decision to continue
43

DE BLACAM, MARK. “Official Language and Constitutional Interpretation” Irish Jurist
(1935), New Series, 52 (2014): 90-114. http://www.jstor.org/stable/44026870.
44 Gusain, Lakhan. “The Effectiveness of Establishing Hindi as a National Language”
Georgetown Journal of International Affairs13, no. 1 (2012): 43-50. http://www.jstor.
org/stable/43134213.

‘One Country One Language’: .... Idea Of Federalism?

403

English is now left on the non-Hindi speaking state as the state as they
did not adopt Hindi as an Official language. The act also makes sure
that the use of English is to make compulsory to be used in addition
to Hindi in central level and to defend the interest of non-English and
non-English speaking people in central Government.
Inter-governmental communication has become important as the
center was adopting 2 official languages, English & Hindi according
to article 346 any of them could be used for inter- governmental
communication, as the non-Hindi state don’t want to use Hindi were
as non-Hindi states feel lethargic in using Hindi
MAJOR JUDGEMENTS PERTAINING TO NATIONAL LANGUAGE BY
HIGH COURTS
HINDI IS A FOREIGN LANGUAGE FOR GUJARATIS: GUJARAT
HC
Gujarat High Court had given a verdict stating that Hindi is
considered a foreign language for Gujaratis and ruled that the state
government-run primary schools will teach only in Gujarati as it is
their mother tongue. The decision came after hearing the case filed
by the Junagadh farmers who objected the notification sent to them
in Hindi language by the National Highways Authority of India. It all
started when the NHAI planned to widen the already existing two-lane
national highway 8d to four lanes in 2006, but the plan was changed
last year on various grounds.
The farmers of Junagadh and Rajkot were deeply hurt by the
notification and had moved to the High Court as their land would have
been acquired to widen the Highway. And now, as the plan has been
changed last year, these farmers are assuming that it must have been
changed for the benefit of the influential people. The High Court said
that according to section 3(a) (3) of the National Highways Act, the
notification regarding the change in plan must have been published in
Gujarati as it is the regional language.
The High Court Justice V M Sahai, who heard the case, came to
the conclusion that NHAI has made a mistake by not publishing the
notification in Gujarati. He also cancelled that notification as it was
published only in Hindi and English and declared it as unacceptable
and invalid, but has refused to cancel the project.
HINDI IS NOT A NATIONAL LANGUAGE: GUJARAT HC
Gujarat High Court declared that Hindi is not a national language
of India. The petitioner Suresh Kachhadiya asked the court to issue the
mandamus to Centre for making Hindi compulsory in the packets of
the products including date of manufacturing, price etc. So, the court

404

HNLU Journal of Law & Social Sciences

[Vol. V 2019]

asked the petitioner to mention that whether Hindi is the national
language of the country as the Constitution mentions it as the official
language of the country along with English. The court said that it’s the
manufacture’s right whether to use Hindi or English in the products.
LANGUAGE CONTROVERSY IN HIGH COURTS OF STATE AND
SUPREME COURT OF INDIA
As per article 348(1), all the proceeding in Supreme Court of India
and High Courts of every state shall be conducted in English till the law
of Parliament. Under article 348(2), the governor with the consent of
President may allow the use of Hindi or any other regional language in
the court of law of that state. This similar provision is made in Section
7 of the Official Languages Act, 196345.
The optional use of Hindi is allowed in the High Courts of Bihar,
Uttar Pradesh, Madhya Pradesh and Rajasthan. But the similar
requests were not allowed in southern states.
TAMIL NADU
The central government issued the notice to the legislature of Tamil
Nadu that its demand of making Tamil the official language of Madras
High Court stands rejected referring to the Supreme Court order in
2012. In 2006 the Legislature of Tamil Nadu passed the resolution in
the Assembly recommending the Centre to make official language in
High Court of Madras as Tamil. When this resolution as an unstarred
question was presented in Rajya Sabha it was replied by the Minister
of State for Law, Justice and Corporate Affairs, expressing that the
proposition was alluded to the Chief Justice of India for consultation 46
and was rejected in 2012 after considerations with the Supreme Court.
The Central Government got a proposal from the lawmakers of Tamil
Nadu to make Tamil as official language of highest court of Madras. 47
In the year 1997 and 1999 the Supreme Court had earlier rejected this
similar resolution of making the official language of Madras High Court
as Tamil.
KARNATAKA
The Karnataka High Court had dismissed the Public Interest
Litigation (PIL) for making the Kannada as the official language of the
highest constitutional court of the state. The court held that though
use of other languages is permitted along with English but there is
45 Id at 176.
46 Agrawala, S.K. “Jawaharlal Nehru and the Language Problem” Journal of the Indian
Law Institute 19, no. 1 (1977): 44-67. http://www.jstor.org/stable/43950462.
47 “Official Language Act Government of India, Ministry of Electronics and Information
Technology”. Meity.gov.in. Retrieved on 30 May 2019.

‘One Country One Language’: .... Idea Of Federalism?

405

no other option is available.48 Yet oath is allowed in both English and
Kannada but making Kannada as the official language of the highest
court would violate the article 348 of the Indian constitution. The
court also held that in Hindi region similar petition has been filed and
rejected in the court because there should be a link language between
all the courts of India son that the profession can be easily carried
out. The bench noted that the order of High Court on March 2003 to
conduct proceedings in all the lower courts including family courts to
be conducted in Kannada.
SUPREME COURT
The Centre had notified to the Government of states of Tamil Nadu,
Karnataka and Chhattisgarh that Supreme Court had not allowed any
other languages other than English in the respective High Court of
Judicature of these following states. The Apex Court rejected petition
for making Hindi as the official language of High Court and Supreme
Court. It held that though English was only allowed for first 15 years of
court of law and the same can be extended by law.49
CONCLUSION
We can say that the following sensitive issue of language controversy
in India is more entangled than what our Constitution drafters thought
to be. The division of Andhra Pradesh is also the result of lingua franca
conflict as Urdu people thought they are being humiliated by Telugu
people. So it is now proved that language hold primacy in cultural and
structural division of India.
In view of giving emphasis for creation of national language for
this vast multi-lingual country, this must not be side-lined that India
has world’s most vast collection of regional languages and steps are
necessary for their protection. Gandhi Ji also voiced his thoughts
in this regard and said “Unless we give Hindi its natural status and
Provincial languages their due place in the life of the people, all talk of
Swaraj is useless.”
On September 14 we every year celebrated Hindi Diwas as on this
day after the long and substantive debate of this issue Hindi is adopted
as official language of India in Devanagari script. But after long protest
by Madras regarding Hindi language as the sole official language of
India the Indian government in order to keep unity in such the huge
diverse landmass makes English as alternative official language for
48 “Language and Mother Tongue”. MHA, Gov. of India.
49 Jatin Gandhi, ‘Centre Needn’t Consult Judiciary on Introducing Hindi, Languages
in Courts” (Hindustan Times, 19 February 2017) <https://www.hindustantimes.
com/india-news/centre-needn-t-consult-judiciary-on-introducing- hindi-languagesin-courts-panel/story-8Had5m4EpuDrExu10vm6zN.html> as accessed on 30 May
2019
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just 15 years. Even after 70 years of independence from Britain we till
now have not resolved this issue and now following English and Hindi
language as the official language of India.
Gandhi Ji knew that India could gain Swaraj only with language. He
wanted to promote Hindi in south India so he sends Hindi missionaries
over there. He also established Dakshin Bharat Hindi Mahasabha in
1923.
The truth is that English is till now not so much popular in north
India as Hindi is widely spoken there. There is inherent element of antiHindi aggression in south India as once Hindi is made compulsory over
there, they will start protesting inspite of knowing Hindi. The major
problem lies in Tamil Nadu which is famous for its dirty politics of
language issue. In order to keep cooperative federation in India, the
Constitution drafters did not make Hindi national language of India.
The question always arises in the mind of readers as when other
Dravidan states have no problem regarding Hindi then why Tamil Nadu
has such problem. Even Hindi is widespread popular in Odisha and
West Bengal being the non-Hindi speaking states. The country needs
to compromise with inherited colonial language English because of one
state as per Constitution no language can’t be imposed in any state, so
that element of unity can be maintained in India.
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Comparative Analysis Between Injuria Sine
Damno & Damnum Sine Injuria
With Case Laws
Charles Samuel Tozer v. Robert Child and Thomas Howard
2 February 1857
(1857) 7 Ellis and Blackburn 377
119 E.R. 1286
*Shanvi Aggarwal
Facts of the case:
In this case, the defendants, returning officers, mistakenly refused
to register a duly tendered vote of the plaintiff, a legally qualified voter,
at an election and the candidate for whom the vote was tendered was
elected, and no loss was suffered by the rejection of the vote. They were
sued for refusing to take plaintiff’s vote at an election.
Principle involved:
The principle of injuria sine damno which provides that actual
damage is actionable, if there is legal injury.
Decision and reasoning of court:
In this case, the court held that the defendants are not liable
and there lays no action. They had not acted maliciously. Here, the
officers, without any malice or any improper motive, in exercising their
judgement, honestly refused to receive the vote of a person entitled to
vote at an election.
Lord Campbell, Chief Justice, stated that the defendants were
not liable, although the plaintiff was qualified and entitled to vote on
the grounds of extenuating factors, being exercise of public duty and
commission of bonafide mistake rather than malicious intention.
However, Shee Serjt, speaks for the plaintiff, not the defendant. He
opinionated that the plaintiff had a legal right – the right to vote and
the defendant’s did not allow him to exercise that legal right. Thus, this
is a legal injury caused to the plaintiff by the defendants.
In a similar case, Ashby v White1, a returning officer was held
liable in damages for wrongfully refusing to take the plaintiff’s vote
*
1

Christ University, Bangalore
(1703) 92 ER 126 (United Kingdom).
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at an election. Though, at that point of time, malice was not taken
into consideration. Therefore, Tozer v Child is a clear exception
to the principle of injuria sine damno, and marks the beginning of
consideration of intention in torts.
At the end, it can be clearly justified that, though the plaintiff
suffered a legal injury, was not provided by damages as the action by
the defendants was a bonafide error and malicious intention was not
proven. This is the sole reason of Tozer v Child being a landmark case
to the principle of injuria sine damno.
The Mayor, Aldermen and Burgesses of the Borough of Bradford
v. Edward Pickles
House of Lords
29 July 1895
[1895] A.C. 587
Lord Halsbury L.C., Lord Watson, Lord Ashbourne and Lord
Macnaghten
Facts of the case:
In this case, back in 1892, when the Bradford Corporation (the
appellant) refused to buy Edward Pickles’s land, the respondent got
annoyed and sank a shaft in his own land adjoining the lane, and to the
west of the Many Wells Spring, which was owned by the appellant, with
a view to the working of his minerals. This diminished and discoloured
the underground water flowing into appellant’s land, who then
brought the present suit and sued the respondent on the ground that
his conduct was unlawful and dictated by malice, in order to compel
others to purchase his land. In the suit, they crave an injunction to
restrain the respondent from continuing to sink the shaft or drive the
level, and from doing anything whereby the waters of the spring and
stream might be drawn off or diminished in quantity, or polluted, or
injuriously affected.
Principle involved:
The principle of damnum sine injuria which provides that actual
damage is not actionable, if there is no legal injury.
Decision and reasoning of court:
The court held that the respondent’s action falls within the
principle of damnum sine injuria, which cannot be ground for action
and dismissed the appellant’s claim.
The court stated that the respondent was within his legal rights
and the act though malicious, done in his own land was not actionable.
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Here, the respondent intended to divert underground water from a
spring that supplied the appellant corporation’s works, not for the
benefit of his own land, but in order to drive the corporation to buy
him off. The respondent’s conduct was unneighbourly but not wrongful
and therefore no action was laid.
Respondent has the legal right to use his property for his own
purpose at his will and pleasure. If in exercise of this legal right, the
respondent diverted away the underground water from a spring, the
inconvenience caused to the appellant is not actionable.
As regards to the first point, the position of the appellant is one
which it is not very easy to understand. They do not suggest that the
underground water with which respondent proposes to deal flows in
any defined channel. But they say that respondent’s action in the
matter is malicious, and that because his motive is a bad one, he is not
at liberty to do a thing which every landowner in the country may do
with impunity if his motives are good.
Respondent was alarmed at this view of the case and he tried to
persuade the Court that all he wanted was to unwater some beds of
stone which he thought he could work at a profit. He prefers his own
interests to the public good. He may be churlish, selfish, and grasping.
His conduct may seem shocking to a moral philosopher. But where
is the malice? Respondent has no legal duty against the people of
Bradford. He bears no ill-will to the corporation. They are welcome to
the water, and to his land too, if they will pay the price for it. And that
becomes a strong defence to the respondent’s action.
Thus, there is no legal injury as the appellant does not have
absolute and personal legal right to water from underground springs
underneath the respondent’s land. Although the appellant suffers from
actual harm, it is not actionable without any legal injury. The act,
apart from motive, gives rise merely to damage without legal injury,
the motive, however reprehensible it may be, will not be actionable in
accordance to damnum sine injuria.
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Constitutional Amendment 101: GST
Council vis-à-vis Basic Structure
*Shivam Sharan
Introduction:
The Constitution, when it was drafted had categorized the power
of taxation between the center and the state. Taxes regarding the
custom duty, excise and central sales tax were imposed by the Union
Government1 , while taxes on inter-state trade and sale were imposed
by the state 2 (Value Added Tax). There used to be numerous conflicts in
determining the trade as inter-state, or intra-state, which was in turn
responsible for a huge pendency of cases in the court. Apart from this,
if we consider the revenue generated by tax for the Union and the State,
, it is obvious that the revenue generated by the Center would outweigh
that by the States. This created horizontal imbalances along with
already existing vertical imbalances in revenue generation. The entries
related to taxation were never made a part of List III 3, for the sake of
exclusivity, as it was necessary considering the established feature of
federal setup. The plenary power of state without any power of revenue
generation would have been meaningless otherwise.4 This is why the
establishment of the GST regime was of paramount importance. By
subsuming the different modes of indirect taxes, it provided an easy
method of tax provisions based on slabs and provided the Union and
the States with simultaneous power to tax. One should be aware at
this stage and be cautious of the use of words and be mindful of the
difference which could arise while using the words concurrent power
and simultaneous power. The former would give way to conflict and
might undermine the power of the states; therefore, the use of the
latter would be practically viable. Though the two sounds similar to an
extent, it could bring contrasting interpretation.
The restructuring mainly brought in two changes:
- Allowed the Union and the State to tax Goods and Services.
- Established the GST Council.
All the decisions regarding taxation were to be made by the Centre
and the State representatives together through a voting mechanism.
*
1
2
3
4

B.A. LL.B., NALSAR University of Law, Hyderabad
Constitution of India, 1950, Entry no. 83 and 84, List I, Schedule VII.
Constitution of India, 1950, Entry no. 52 and 54, List II, Schedule VII.
Constitution of India, List III (Concurrent List), Schedule VII.
Nirvikar Singh, Fiscal Federalism, The Oxford Handbook of The Indian Constitution,
page- 521.
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Additionally, the GST Council was also created to addresses the
grievances of the States, if any. This work will focus on the aspect
of GST council which will essentially be focused upon its functioning
and its way of addressing the disputes through its redressal system.
Additionally, it will also be argued as to why this system violates
the idea of federalism which has been said to be a part of the Basic
Structure of the Constitution.
Federalism: A Basic Structure Doctrine
Federalism as a concept was adopted by the Indian Constitution
on the basis of the Government of India Act 1919 and 1935.5 The 1935
act provided for the legislatures at two levels, the Union and the State
and also legitimized the conception of federal courts as an institution
to keep a check on the action of the legislatures, provided they exceed
the power that had been bestowed upon them6. If we look into the
provisions regarding the taxation power of the Center and the State in
the Constitution, before the GST regime was established, interestingly
it could be noticed that it was almost similar to the 1935 act, especially
with respect to the contents of the tax entries in List II. This elucidates
the building of our constitution on the foundation provided by the
Government of India Acts, of which federalism was an integral part.
Initially, various provisions in the current form of Constitution, led
many to doubt upon the existence of federal structure ingrained in the
text. For instance, union of states7, the ability of union government
to change the boundaries or name of states or for that matter making
a new state altogether but not abolishing the existence of any state 8,
the predicaments of abuse of power which takes place by virtue of
failure of state machinery9 and parliament taking up the responsibility
of running the states and taking decisions on matters where ideally the
state has the absolute power10. The union’s overriding power in matter
of repugnant laws is yet another brick in the same wall11.
Considering all these provisions, one can unequivocally state that
the Constitution does not portray a federal character, and the debate
on this could be never ending. In this regard, it is submitted that
federalism cannot be judged on the basis of control, but on the basis of
sharing and distribution of power between nation and its sub units.12
5

Rohit De, Constitutional Antecedents, The Oxford Handbook of The Indian
Constitution, page. 17.
6 Id.
7 Constitution of India, 1950, Article 1, clause 1.
8 Constitution of India, 1950, Article 3.
9 Constitution of India, 1950, Article 356.
10 Constitution of India, 1950, Article 250.
11 Constitution of India, 1950, Article 254.
12 M. P. Singh, The Federal Scheme, The Oxford Handbook of The Indian Constitution,
pp. 451.
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This factor was present in the Indian Constitution on the basis of
which it was concluded after numerous pronouncements by the apex
court that we have a quasi-federal structure which is Unitary as well
as Federal in nature 13. The absolute power of the State on its matters
to legislate 14, power of the State to levy tax under entries in List II 15,
complete control in expenditure of revenues, and control over its own
set of executives16, are some of the factors which indicates that state
has its own freedom of actions. Federalism as a Basic Structure is
not something which could be pointed out in the constitution point
blank, but a feature which could be traced pervasively throughout the
constitution.
The first instance when the Supreme Court of India insinuated
towards the presence of federalism as a Basic Structure was in the
case of Kesavananda Bharti v. State of Kerala17, where some of the
elements of the Basic Structure doctrine were explicitly listed down
and it was held that a constitutional amendment could be struck down
if in case it violates the Basic Structure. This stand was further upheld
in the case of Indira Nehru Gandhi v.Raj Narain 18, but the debate over
the use of the Basic Structure over the issue of, it nullifying ordinary
legislation was yet another facet of debate which came up, and the
scope of judicial review in situations of failure of state machinery, had
to be answered.
The conundrum was settled at last in the case of S. R. Bommai
v. Union of India19. The court settled the law on two points; one was
regarding the acceptance of federalism as a part of the Basic Structure
doctrine and then the use of doctrine beyond the amendments. The
judges made remarks like constitution has a quasi-federal character,
democracy being a part of the Basic Structure, and the basis for this
conjecture was laid on historical evidences and the practical realities.
It was accepted by the court that the federal structure is unitary in
nature but that states are not mere appendages of the center 20. This
debate was inclusive of the matter of tax. The essence of federalism lies
in the distribution of power to legislate. The State enjoys its freedom
provided and limited by the constitution and not by the Center.

13 Id.
14 Maharaj Umag Singh v. State of Bombay, AIR 1955 SC 540, Supreme Court of
India; Constitution of India, Article 246(1), 246(2); Constitution of India, List II & III,
Schedule VII.
15 Constitution of India, Entry 45 to 63, List II, Schedule VII.
16 Constitution of India, Article 202.
17 Kesavananda Bharti v. State of Kerala, (1973) 4 SCC 225, Supreme Court of India.
18 Indira Nehru Gandhi v.Raj Narain, (1975) Supp. SCC 1, Supreme Court of India.
19 S. R. Bommai v. Union of India, (1994) 3 SCC 1, Supreme Court of India.
20 Id.
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In discourse on the power to tax and federalism, a case of State
of West Bengal v. Kesoram Industries Limited21 is of concern as well.
The court held that, the State Government can have unfettered power
in imposition of taxes on matters which are controlled by the Center
(minerals in this case). This case, essentially suggested a harmonious
reading of the provisions, even though the bias seems to be in favor
of the Union. The constitution should always be read in the way to
strengthen the concept of federalism and the Basic Structure and not
to weaken it.
GST Council and aberration from the Federal Structure regarding
Taxation
GST Amendment by establishing an independent council violated
the Basic Structure of the Constitution, as it casts shadow on the
sovereignty of the States in sphere of levying taxes and is forcing
them to act at the whims of the Center. The Central Government has
unfettered power in delineating and directing the state’s power to tax
anything.
With the establishment of the new tax regime, that is, Goods and
Services Tax, the amendment act also made a room for the establishment
of a GST Council, the responsibility of which is to settle the disputes
arising due to decision making procedure, and implementation of the
decisions taken during the council’s meetings. The council consists
of Union Finance Minister, who is regarded as the chairperson of the
council, Union Minister for State for Finance or Revenue, and Finance
Ministers of all the respective governments of State.22
The GST Council is made responsible to make recommendations
on various matters which have been listed under Article 279A (4). Now
these recommendations could be made after the process of decision
making which will take place on basis of three-fourth23 majority votes
of the members present during the session and voting for it. Members
here signify the representative of the States and the Union. It might
seem pretty balanced framework, but it is not actually the case,
because of the division of voting power. The States collectively, have
been provided with two-third of the total portion of votes, whereas the
Center has one-third of the same. This indicates towards the unequal
status of the States and the Center, during the making of decisions24
Before delving into the factors of GST Council which violates the
Basic Structure of the Constitution, it would be pertinent to understand
the meaning ascribed to recommendatory power of the council. What
21 State of West Bengal v. Kesoram Industries Limited, (2004) 10 SCC 201, Supreme
Court of India.
22 Constitution of India, Article 279A clause 1.
23 Constitution of India, Article 279A clause 9.
24 Constitution of India, Article 279A clause 9(a).
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is meant here is whether the recommendations are binding on the
legislatures or not. And if they have the binding effect, why are they
not referred to by the word ‘prescribe’ instead of ‘recommend’. The
amendment act, at every instance uses the word ‘recommend’, which
if taken literally would only mean that the Union has the option to
reject the decision being taken by the council. The closer investigation
suggests otherwise though.
One thing which one should be always aware of is that the
interpretation of the statute/act is always done from the perspective
of the framers intent. The council was established so that it could take
decisions and guide the legislature in the framework of taxation slabs
or the division and distribution of taxation power. Considering the vital
importance of the machinery here, it is only viable if the nature of
recommendations is binding in nature. There are two reasons for the
same. One is that if the binding nature ceases to exist then the structure
of GST would debilitate and would be a failure as twenty nine different
states would have their own manner of operation in GST regime taking
into account their sovereignty under federalism. The whole idea of a
common tax would be out of the framework. Second is, that Article
279A (II) makes provision for a dispute redressal mechanism which
also suggestively supports the binding nature of the recommendations.
The absence of this would be that there will be no legal obligation and
the dispute redressal would then be of no use at all.
By establishing the binding nature of the recommendations, now the
conjecture of the framework being detrimental to the Basic Structure
feature could be extended on basis of two pertinent reasons. One, the
recommendation is to be made on three fourth majority basis according
to Article 279A (9). In this setup, the States and the Union has not been
provided with the equal share of votes. There is a significant difference
between the vote shares which States have and that with the Union.
The one third voting share of the Center acts as a veto to an extent.
There could be no recommendations made by the council without the
support of the Center as mathematically it is not possible to gather
the three fourth vote majority which is a mandatory requirement. This
insinuates that the tax structure which would be prevalent over a state
would be mostly guided by the Center, and needs to have its support;
an idea which is foreign to the federal scheme of the Constitution.
This incidental violation of federal structure was not present in the
115th amendment bill25 where the mandatory requirement for decision
making was consensus of all the states. This provision was changed
on basis of reports od expert committees as reaching a complete
consensus would have been an arduous task for the council. However,
25 PRS Legislative Research, The Constitution (One Hundred and Fifteenth Amendment)
Bill, 2011, Article 279A (8), available at https://www.prsindia.org/sites/default/
files/bill_files/Constitution_115%2C_22_of_2011.pdf, Last seen on March 11, 2018.
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this would have been a better provision and apt from the perspective of
the Constitution considering the equal status which would have been
enjoyed by the Union and the States, in decision making process.
Second, the ascendancy of the Union over the States has been
ascertained in the method of grievance redressal mechanism again.
The amendment act did not provide with any separate forum other
than the council itself, to which a State could take its grievance to, in
case of being aggrieved by the decision taken by the council. It does
not even mention the option to approach the Court of law under Article
131 of the Constitution. The act impliedly takes away the power of
judicial review from the Courts. This again seems problematic, as
the council itself is acting as an adjudicatory body for the decisions
taken by it; where again the Union Government is having a greater
say due to its one third majority vote. This also violates the principle
of natural justice incidentally. In the past, the court struck down the
proposal of NJAC on the same line, stating that there could be biased
decision taken by the Union which happens to be the largest litigant
and therefore making it responsible for the appointment of judges is a
violation of the basic feature of the Constitution, as independence of
judiciary is a basic feature of the Constitution.26
Irrespective of all the above mentioned factors, the success of GST
is dependent largely on the cooperative federalism that is cooperation
among the States and the Center. So ideally, the only option is to give
the Center and the States an equal stage and footing in the decision
making process, which unfortunately does not seem to be a case in
the present scenario. In the argued conjecture, equal stage in decision
making process does not mean that the Union and the States shall
have one-half votes each as a block. Rather, it means that the portion
should collectively be divided in such a manner that the Union does
not get to be the blocking factor even if all the states agree over a
particular proposition.
Conclusion
There has not been a lot of discourse and dialogues in public
domain over the constitutionality of the framework of GST and the
GST Council. This is problematic to an extent as a country because we
seem to accept the decision of the government at its face value without
questioning it and the Courts are to be blamed for this as well, along
with the citizens. Although in the last 32 meetings of the GST Council,
there has not been any grievance / disputes and the system seems to
be running hassle-free, but this cannot be a guaranteed scenario for
future transactions.
26 Supreme Court Advocate-on-Record Assn. v. Union of India, (2016) 5 SCC 1, Supreme
Court of India.
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The conflict could arise due to the political reasons at times due to
different ruling parties in different States, or on the basis of the conflict
between the producer state and consumer state. The caveat in this
regard is that the challenge to the structure has to be made on some
legal basis. This is because the government has put a lot of effort in
bring this amendment and it will in all circumstances defend it.
One counter argument which could be made in support of GST
is that considering the federal structure of the Constitution, which is
unitary in nature, the GST framework does not rule out the say of
the States in its entirety, and give them the stage to represent their
needs. Moreover, a group of states can form a blocking coalition too, in
order to counter the center’s ideas on tax impositions. This gives states
some bargaining power and prevents the 101st amendment act from
getting struck down entirely. But still, in case a motion is passed in the
council, the states disagreeing to it will not have any place to go and
this makes the state mere appendages of the center which is against
the federal principles. Also the implied exclusion of judicial review is
yet another problem which should be addressed at the earliest.
Therefore, such unchecked tax reformation might have large scale
adverse future reactions on the constitutionalism and thus such
extraneous tampering with the basic feature of the constitution should
be scrutinized thoroughly.

Copyrights and Artificial ... Suggestions for India

417

Copyrights and Artificial Intelligence Policy Suggestions for India
*Shubham Jain
Introduction
Scholars have been deliberating upon the implications of the
development of artificial intelligence (‘AI’) and machine learning on the
national laws and policies as well as human interactions. The industry
is a fast developing one and flooded with innovation. Tech-giants like
Google, Microsoft, IBM, etc. are ruling this domain and with businesses
grossing over billions of dollars worldwide.1 The innovation brought in
by AI has widespread uses in all industries. Smartphones can soon
be used to detect symptoms of skin cancer with greater accuracy. 2 In
Netherlands, a computer generated artwork, titled ‘The Next Rembrandt’,
was unveiled in 2016 which was a result of an 18-month long project
and analysis of works of a 16th-century Dutch painter.3 In 2017, Elon
Musk’s ‘OpenAI’ beat one of the best human players of ‘DOTA-II’.4
Google’s AlphaGo becoming a champion of the Chinese board game
‘Go’.5 Google has also developed an AI which can create a 3D model of
its surroundings, without any human help, using a few pictures which
can have great utility for interior designers.6 AI has significant military
applications and has been able to increase military interests.7 ‘Sophia’,
a robot with AI, has been granted citizenship by Saudi Arabia in order
to gain investments and boost their tech industry.8 With the benefits of
*
1
2
3
4
5
6
7
8

IV Year (Semester VII) B.A., LL.B. (Hons.), National Law University, Jodhpur, (Raj.)
NITI Aayog, “Discussion Paper on National Strategy for Artificial Intelligence” at
12, Available at: https://niti.gov.in/writereaddata/files/document_publication/
NationalStrategy-for-AI-Discussion-Paper.pdf?utm_source=hrintelligencer
James Gallagher, Artificial Intelligence ‘as Good as Doctors’, (Jan 26, 2017) Available
at: https://www.bbc.com/news/health-38717928.
Mark Brown, New Rembrandt to be unveiled in Amsterdam, (Apr 5, 2016) Available
at: https://www.theguardian.com/artanddesign/2016/apr/05/new-rembrandt-tobe-unveiled-in-amsterdam.
Peter Bright, Elon Musk’s Dota 2 AI beats the professionals at their own game, (Aug
14, 2017) Available at: https://arstechnica.com/gaming/2017/08/ai-bot-takes-onthe-pros-at-dota-2-and-wins/.
BBC News, Artificial intelligence: Google’s AlphaGo beats Go master Lee Se-dol, (Mar
12, 2016) Available at: https://www.bbc.com/news/technology-35785875.
Dan Robitzki, Google Created AI That Just Needs A Few Snapshots To Make 3D
Models Of Its Surroundings, (June 14, 2018) Available at: https://futurism.com/
google-ai-surroundings-3d-model/.
Rajat Pandit, India now wants artificial intelligence-based weapon systems, (May
21, 2018) Available at: https://timesofindia.indiatimes.com/india/india-moves-todevelop-ai-based-military-systems/articleshow/64250232.cms.
Robert David Hart, “Saudi Arabia’s Robotic Citizen is Eroding Human Rights”,
Available
at:
https://qz.com/1205017/saudi-arabias-robot-citizen-is-erodinghuman-rights/.
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AI being accrued by countries across the globe, its importance clearly
cannot be undermined.
It is evident that AI will change the way in which we work, spend
our leisure time, or fight our wars. Evidently, a race to develop new and
innovative AI is at a rise. Therefore, huge investments are being made
by the tech industry, which raises the question of Intellectual Property
(“IP”) associated with these innovations. If IP for these technologies
is not handled in the right manner, it may cripple India’s efforts to
become the hub for tech companies.
Being a world leader in the AI industry is high on the priority list
of these tech companies.9 IP laws play a huge role in ensuring that the
financial interests of these industries are taken care of. Widespread
debate about the IP laws vis-a-vis AI and the distribution of these rights
amongst the stakeholders is going on. Even the Indian Government
recently decided to review and amend the intellectual property laws in
the country to adapt accordingly to AI.10 This can affect India’s standing
as a world leader in the tech industry to a great extent.
The National Institution for Transforming India (“NITI Aayog”), a
premier policy ‘Think Tank’ working closely with the Central and the
State Governments in India, has realised the potential of AI.11 Recently,
it has published a white paper discussing the National Strategy for
Artificial Intelligence.12 Various spheres where AI can be used for
assistance like increased crop production, traffic management,
and medical applications have been identified.13 The new policy
is aimed at increasing the spending in this arena and encouraging
companies to increase their investments in research and development
of AI technologies. The paper also recognises that the current Indian
Intellectual Property regime is “unattractive” to incentivise research in
AI.14
Part-I of this article will briefly discuss the concept of Artificial
Intelligence, and deliberate upon the capabilities of AI, and why is
it called artifical intelligence. Part-II will discuss the how the issues
have evolved when it comes to the Copyright regime. Furhter this part
will will also deal with the distribution of rights amongst stakeholders
like the manufacturers, developers, end user of the software, and the
9
10

11
12
13
14

See generally, Clairvolex “Artifical Intelligence and Intellectual Property Rights”,
Available at: https://clairvolex.com/PDFs/October-2016-Mailer-1.pdf.
Yogima Sharma, “IP regime may be tweaked to boost Artificial Intelligence
research”, Available at: https://economictimes.indiatimes.com/news/economy/
policy/ip-r egime-may-be-tweaked-to-boost -artificial -int elligence-r esearch/
articleshow/64593342.cms.
NITI Aayog - Overview, Available at: https://niti.gov.in/content/overview.
Supra note 1.
See generally, Supra note 1.
Supra note 1, at 46.
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people whose life it is going to affect. Part IV of this article will draws
a conclusion.
I- Artificial Intelligence and its Learning Methodologies

The terms ‘Robot’ and ‘Artificial Intelligence’ are often used
interchangeably, but they do not have the same technical connotation.15
The term ‘robot’ was coined by Karel Capek. It was used to address a
machine programmed to perform a monotonous, ‘repetitive and a rulebased task’ which didn’t require any human assistance.16 Whereas,
the term Artificial Intelligence coined by John McCarthy, is about
machines performing a task which require human intelligence and
thinking in general.17 To distinguish between a robot and an AIs, Alan
Turing proposed a test in 1950, to identify an ‘intelligent’ machine;
the test is known as ‘Turing Test’.18 In simple terms, the test says that
if the machine can deceive a human of reasonable intelligence, into
believing that machine to be a human; the machine is ‘intelligent’.19 In
the late 20th century, Roger C. Schank expanded the criteria and laid
down 5 qualities AI is expected to have: (1) Communication, (2) Internal
knowledge, (3) External knowledge, (4) Goal-driven behaviour, and (5)
Creativity.20
NITI Aayog, in its discussion paper about national strategy
for AI lays down certain categories of AI based on the tasks it can
perform and its ability to think. It categorises AI as [1] Weak AI
and Strong AI, or [2] Narrow AI and General AI.21 Weak AI lacks
conscience and only displays ‘simulated thinking’. Whereas Strong
AI can undertake tasks pertaining to the application of logic and

15 Alex Owen Hill, Robotiq, “What’s the Difference between Robotics and Artificial
Intelligence?”, Available at: https://blog.robotiq.com/whats-the-difference-betweenrobotics-and-artificial-intelligence.
16 Filipe Maia Alexandre, “The Legal Status of Artificially Intelligent Robot Personhood, Taxation and Control”, Available at: https://www.researchgate.
net/publication/317565163_The_Legal_Status_of_Artificially_Intelligent_Robots_
Personhood_Taxation_and_Control#pf9.
17 Bernard Marr, “The Key Definitions of Artificial Intelligence (AI) That Explains its
Importance”, Available at: https://www.forbes.com/sites/bernardmarr/2018/02/
1 4/t h e - k e y - d e f i ni ti ons - of -ar t if i ci al -i nt el l i ge n c e -a i - t h a t - e x p l a i n-i t simportance/#56c506764f5d.
18 Vuong Nguyen, “Evaluating Artificial Intelligence: From Turing Test to now.”, Available
at: https://medium.com/@vuongptnguyen/evaluating-artificial-intelligence-fromturing-test-to-now-b64a8fced070.
19 Filipe Maia Alexandre, “ The Legal Status of Artificially Intelligent Robot Personhood, Taxation and Control”, Available at: https://www.researchgate.
net/publication/317565163_The_Legal_Status_of_Artificially_Intelligent_Robots_
Personhood_Taxation_and_Control#pf9.
20 Nishith Desai Associates, “The Future is here: Artifical Intelligence and Robotics”,
Available at: http://www.nishithdesai.com/fileadmin/user_upload/pdfs/Research_
Papers/Artificial_Intelligence_and_Robotics.pdf.
21 Supra Note 1, at 15.
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behave intelligently.22 A Narrow AI can perform a single task it is
specially designed to undertake. On the other hand, General AI can
perform a wide range of tasks in varied environments.23 These AIs
are ‘intelligent’ and are programmed by using different mechanisms,
based on requirements as per the tasks need to be undertaken. These
learning mechanisms have according to the NITI Aayog are as follows:
[1] Supervised learning algorithm [2] Unsupervised learning algorithm
[3] Reinforcement learning algorithm [4] Deep learning algorithms.24 A
brief about the learning methods of AI has been provided below. This is
essential for a better understanding of how these AI entities learn would
help the readers to understand the source of ‘intelligence’ in these
algorithms. This is because for the purposes of the Copyright regime,
the policy makers may want to simplify these technical tests laid down
by the professionals in the technical field and interpret the algorithm’s
‘intelligence’ as its capability of fooling the humans of having certain
beliefs, and making abstract interpretations like a human/artist.
Learning Methodologies of Artificial Intelligence
Varied level of intelligence in AI requires a different type of
algorithm, depending upon the type of tasks they need to perform.
These algorithms and their functioning have been explained below,
with the type of tasks they can perform.
i. Supervised Learning Algorithm
The supervised learning algorithms can perform the following
type of tasks: [1] Regression, i.e. predicting a continuous value [2]
Classification, i.e. identifying the data inputs and classifying them in
the required manner.25
Regression technique is employed when the dataset is continuous
and a prediction based on similar data is sought. The data available
categorised as training data set, and test data set. Training data set is
used to train the algorithm. This is done by labelling the data as per
the requirement of the task.26 These labels are marked by the user.
The test data set does not have any labels on it and helps the program
to generalize the situation for prediction of apt data.27 This technique
can be used to perform tasks like a prediction of income based on
certain set criteria. Classification Technique is used when the data
is not continuous and cannot be analysed easily. The algorithm is
22
23
24
25

Supra Note 1, at 15.
Supra Note 1, at 15.
Supra Note 1, at 15.
Vishal Maini, Sameer Sabri “Machine Learning for Humans”, Available at: https://
medium.com/machine-learning-for-humans/supervised-learning-740383a2feab.
26 Id.
27 Id.
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trained to labels the data and observe the patterns in that data.28 This
is done with the help of increasing and decreasing the tolerance for
false positive and false negatives depending upon the desired result.
This is can be used to perform tasks like identifying the object in an
image or figuring out the possibility of a patient having cancer.29 It also
has significant use in the e-commerce and retail outlets to predict the
needs of inventory, and generate trends using the dataset.
ii. Unsupervised Learning Algorithm
The unsupervised Learning method is used for the purposes of
analysing a huge set of unlabeled data.30 It makes clusters out of the
data based on certain criteria after analysing the similarities in that
data. The algorithm then allocates a label to these data clusters and they
can be merged by the user if needed using the hierarchical clustering
method. Through this, the user can analyse large data without much
intervention and see patterns in it to form conclusions based on one’s
needs.31
iii. Reinforcement Learning Algorithm
Reinforcement learning is a mode of trial and error learning
mechanism.32 It will perform a certain task and rate the completion of
the task for future reference. Here the goal is maximising long term
rewards.33 Programmers use the epsilon-greedy strategy, wherein
epsilon denotes the value for exploratory alternatives, and greedy
represents the value for already explored options which completed the
task.34 Value of epsilon is kept high initially and is decreased over a
period of time coupled with the increasing value of greedy because
the algorithm trains itself by trial and error.35 As the value of the
greedy index is increased, the AI starts taking the alternative routes
in a random manner, which may or may not be well calculated. Thus
they try different routes without knowing what might be the result.
Thereby, exploring new options, which may lead to new results. This is
an important method for the purposes of this article and has been used
to create innovative works.
iv. Deep Learning Algorithm
Sometimes the functions which are incorporated in the program
become way too complex for humans to manually work on it. Then the
28 Vishal Maini, Sameer Sabri “Machine Learning for Humans”, Available at: https://
medium.com/machine-learning-for-humans/supervised-learning-2-5c1c23f3560d.
29 Id.
30 Vishal Maini, Sameer Sabri “Machine Learning for Humans”, Available at: https://
medium.com/machine-learning-for-humans/unsupervised-learning-f45587588294.
31 Id.
32 Vishal Maini, Sameer Sabri “Machine Learning for Humans”, Available at: https://
medium.com/machine-learning-for-humans/reinforcement-learning-6eacf258b265.
33 Id.
34 Id.
35 Id.
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programmers may take resort to Deep Learning Algorithms, also known
as Universal Function Approximators, as it can learn any function with
the help of neural networks.36 These neural networks carry out complex
calculations. They have been conceptualised the neural network in a
biological brain. They use different layers of abstraction to generalise
the raw data input and finally give output as a label or a class. 37 This
is one of the most important technological advancements in recent
times when it comes to finding a solution for a problem or to create
something. Deep learning can also be combined with reinforcement to
make it more efficient.38 It has been used in self-driving cars, NASA’s
Mars Rover, etc.39 Using deep learning algorithms, machines can learn
without much restrictions.
Therefore, it can be conclusively said that AI either analysis its
environment and run algorithms to complete a task, or it takes the inputs
from the users to achieve the goals. The only scope of any indigenous
‘intelligence’ at the current technological advancements is through
increasing randomisation in reinforcement learning algorithms or use
of neural
networks in deep learning algorithms. These processes
also remain monitored by the user/the programmer. Any innovation in
AI, therefore, can be perceived as an extension of the human decisions,
monitoring techniques and goal-oriented approach. These algorithms
have been producing works (like stories, essays, music, images) from
the data being fed and monitored by a human agency. This invariably
leads to the question - Whether these algorithms intelligent enough to
analyse the data being fed in by the manufacturers/users, generate
their own artwork, and give them abstract meanings? Also, even if it
doesn’t, does the AI Algorithm need to be intelligent enough make these
interpretations?
Next part of the article discusses the regulatory regime related to
the copyright protection; and deliberate on the issues in Copyrights
regimes for the works generated by a computer.
II- Artificial Intelligence and Copyright Protection

Protecting the intellectual property of any work is an important
aspect of protecting the rights of authors over their creations.40 It leads
to the development of our economy as well as the society and motivates
36 Vishal Maini, Sameer Sabri “Machine Learning for Humans”, Available at: https://
medium.com/machine-learning-for-humans/neural-networks-deep-learningcdad8aeae49b.
37 Id.
38 Stephen Thaler, Neural Networks that Create and Discover, 1996.
39 Supra Note 32.
40 Ministry of Human Resource Development, Govt. of India “Handbook of Copyright
Law”, available at: http://copyright.gov.in/documents/handbook.html.http://
copyright.gov.in/documents/handbook.html.
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people to be innovative and creative.41 While applying the principles of
Intellectual Property, we have to keep in mind that it must not hamper
the progress of the society, and a balance is to be maintained between
the rights of society and creators.42 It is widely accepted that in order
to make any industry in an economy prosper, the intellectual property
policies within that industry need to supportive, and must incentivise
the creators/innovators with rewards of their intellectual labour. With
the advent of technology, AI will soon prove to be useful in various
sectors, it is important to understand implications and accordingly
create a policy for the same.
Largely, there are two areas of concern while granting IP protection
for works of artificial intelligence. The issue of creativity/originality of
the AI, and authorship of the works created by the AI Autonomously.
The issues involved in the copyrighting any work created by a computer
goes to the roots of our understanding of human behaviour and
expression of their personality.
Creativity: an essential for Copyright
Eligible works for copyright protection include literary, dramatic,
musical, artistic works, cinematographic films and sound recordings.43
It is well established that copyrights over any property are considered
to be founded on the creative power of the mind and must be a
representation of the author’s creativity.44 Only original writings works
founded in the creative powers of the mind and intellectual labour of
the author are eligible for copyright.45
When a question about the eligibility of a photograph for copyright
was raised on grounds of creativity and authorship, it was observed
that the photograph was a result of the composition, lighting, framing,
etc. which was a result of the photographer’s creativity.46 The camera
was merely an instrument which was being used to materialise the
vision of photographer; 47 the question pertaining to the measure of
creativity still remained unanswered. Later, the judiciary ruled that an
artist’s work is a portrayal of his personality,48 which is unique to the
individual and this portrayal can be copyrighted.49
It has been observed time and again that the judges must not assess
artwork for its creativity.50 As a result, the creativity requirement for
41
42
43
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49
50
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Section 13, the Copyright Act, 1957 (Ind).
Feist Publications v Rural Telephone Service Company, Inc. 499 U.S. 340 (1991).
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Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 58-59 (1884).
Id.
Infopaq International A/S v Danske Dagbaldes Forening [2012] EUECJ C-302/10.
Bleistein v. Donaldson Lithographing Co., 188 U.S. 239 (1903).
Id. at 251.
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works eligible for copyright has been diluted by multiple judgments, and
the concept of originality in the expression of an idea has gained more
prominence.51 Originality has been defined as the source to which the
work owes its origin.52 The highest standard of creativity and novelty in
terms of idea has been reserved only for the patents law which protects
the idea behind the invention and not merely the expression.53
In Feist Publications v Rural Telephone Service Company54 this
ambiguity regarding the distinction in originality and creativity was
clarified. The courts opined that, for the purpose of copyright laws, the
work must be original, and must have a modicum of creativity 55. This
creativity can be based on crude, humble, or obvious origins. 56 The
Feist Publications judgment has been criticised by many scholars for
not being able to take a stern stand on the level of creativity required
for the purpose of copyrights.57 The judgment has rendered almost all
the works eligible for copyrights.
Considering that all the creations are virtually copyrightable, the
question that we are faced with is whether copyrights can also be
granted to the works created by AI without any human intervention?
The U.S. Copyright Dept. has rejected the idea. It has taken the stance
of not granting any copyright to creations of an AI without any human
intervention..58 It can be seen that the bar of creativity, in light of
copyright norms, is set very low in the case of the human author. The
question is not whether computers will ever be able to surpass the
criteria of creativity as required by law, rather the issue seems to be
with the definition of creativity itself.59
Can computers be ‘legally’ creative?
As mentioned earlier, AI uses neural networks and Reinforcement
Learning Algorithms to learn from their environment and take
appropriate measures.60 The networks require proper training, else
51 Annamarie Birdie, “Coding Creativity: Copyright and Artificially Intelligent Author”,
2012 STAN. TECH. L. REV. 5, available at: https://web.law.columbia.edu/sites/
default/files/microsites/kernochan/09.materials-Bridy.pdf at 7.
52 Alfred Bell & Co. v. Catalda Fine Arts, Inc. 191 F.2d 99 (2d Cir. 1951).
53 Id.
54 Feist Publications v Rural Telephone Service Company, Inc. 499 U.S. 340 (1991).
55 Eastern Book Company and Ors. v. D.B. Modak and Anr. (2008) 1 SCC 1.
56 Supra Note 49, at 341.
57 Supra note 46, at 8.
58 Section 306, U.S. Copyrightable Authorship Compendium: Chapter 300, Available
at: https://copyright.gov/comp3/chap300/ch300-copyrightable-authorship.pdf at
page 21.
59 Shamnad Basheer, “Artificial Invention: Mind the Machine!”, (Scripted, Vol 13, Issue
3) at 4, Available at: https://script-ed.org/wp-content/uploads/2016/12/13-3basheer.pdf.
60 “A Basic Introduction To Neural Networks”, Available at: http://pages.cs.wisc.
edu/~bolo/shipyard/neural/local.html
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the results might not be as desired. Such neural networks have been
successful in coming up with innovative ideas, creating new designs
and art pieces.61 Such art pieces can be perceived by humans in a
similar manner as it perceives the works of any artists.
Some scholars vehemently argue that at the present technological
stage, the computers can only produce the works they have been
trained to produce.62 Scholars reiterate the contentions of Ada Lovelace.
They argue that any AI has access to the same information as to its
programmer or user and thereby, it is merely an instrumentality for
the creators to make their imagination come to life.63 Such issues have
been discussed at various commissions and conferences but have
failed to provide a widely accepted resolution for the issues involved.
In 1974, National Commission on New Technological Uses of
Copyrighted Works (CONTU) (U.S.) didn’t discuss the issue concerning
the authorship of computer-generated works at length;64 and declared
that the user must be given the authorship rights. The stance, however,
was not substantiated, rendering the issue a debatable matter.65 The
report suggested alternative methods of resolving the issue through
joint ownership of the copyright by the user and programmer, but it
failed to provide a widely accepted solution.66 It drew parallels between
a computer and a camera/typewriter which would merely act as a
tool for humans to create work and considered the idea of computers
independently generating work as impractical.67 Office of Technology
Assessment (OTA) (U.S.), in 1986, took into consideration the new
developments in computing technology; and criticized CONTU’s stance
and questioned whether ‘interactive computing’ calls for consideration
as a ‘co-creator’, or merely as an instrument of creation.68 Indicating
towards the use of neural networks and deep learning algorithms
to approach any set of data autonomously, and creatively by using
61 Ralph D. Clifford, “Intellectual Property in the Era of the Creative Computer Program:
Will the True Creator Please Stand Up?”, 71 Tulane Law Review 1996-1997.
62 Haohan Wang ,”Deep Learning’s Approach To Creativity—Is It The Real Intelligence?”,
Available at: https://aboveintelligent.com/deep-learnings-approach-to-creativity-isit-the-real-intelligence-91262d2e79ad.
63 DAVID GELERNTER, THE MUSE IN THE MACHINE (1994) at 149.
64 Final Report, NATIONAL COMMISSION ON NEW TECHNOLOGICAL USES OF
COPYRIGHTED WORKS 4 (1978), Available at: http://eric.ed.gov/PDFS/ED160122.
pdf.
65 Pamela Samuelson, “Allocating Ownership Rights
in
Computer
Generated
Works”, 47 U. Pitt. L. Rev. 1185 (1985), Available at: https://scholarship.
law. b er k el ey. e d u/ cgi /v ie wc o nt e nt . c gi? ar t i cl e= 2 0 6 7 & c ont e xt =f ac p u b s.
Id.
66 Id.
67 Final Report, NATIONAL COMMISSION ON NEW TECHNOLOGICAL USES OF
COPYRIGHTED WORKS 4 (1978), http://eric.ed.gov/PDFS/ED160122.pdf.
68 U.S. CONGRESS, OFFICE OF TECHNOLOGY ASSESSMENT, INTELLECTUAL
PROPERTY RIGHTS IN AN AGE OF ELECTRONICS AND INFORMATION (1986).
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different permutations and combinations of the existing knowledge. 69
This marked the developments in the field of AI and the U.S. policy
around the tech.
Creativity, historically, has had a connotation of human
consciousness, Prof. Basheer, a pioneer of Indian Intellectual Property
regime notes. It is could be due to the anthropocentric approach of the
jurists.70 Anthropocentrism is the belief that human beings are the
most significant species, and it poses certain philosophical hurdles to
overcome if we were to call these algorithms ‘creative’.71 He observed
that there are a plethora of examples where nature has shown creativity;
to state an example, crows throw walnuts on roads for vehicles to
run them over and break the shell.72 Thus, creativity is not a gift to
humans, it can be found at various places. Similarly, creativity to a
certain extent can be programmed in computers as well.73
Such a definition of creativity would not be practical. It can be
argued that the majority of the artists get their inspiration from the
works of stalwarts in their field, or get inspired by them. There are
numerous stories inspired by Shakespeare’s Romeo and Juliet. Should
such art pieces be rendered ‘non-creative’? The creativity in copyrights
law has to exude from one’s expression of personality. To express one’s
personality, it is submitted that one must hold certain beliefs and
opinions of its own. It must not be a mechanical exercise.
An AI called Aiva can produce some amazing original symphonies
after analyses of classical melodies by Mozart, Beethoven, Bach, etc. 74
The music already caught the attention of filmmakers and advertising
agencies;75 which showcases it’s the potential monetary value.
Aiva’s works have been registered with SACEM 76 and licensed to the
professionals.77 Similar technology was also showcased by the Google
69 Supra Note 32.
70 Shamnad Basheer, “Artificial Invention: Mind the Machine!”, (Scripted, Vol 13, Issue
3) at 4, Available at: https://script-ed.org/wp-content/uploads/2016/12/13-3basheer.pdf.
71 Id.
72 Id, at 9.
73 M Boden, “Computer Models of Creativity” (2009) AI Magazine 23-34 M Boden,
“Computer Models of Creativity” (2009) AI Magazine, https://www.aaai.org/ojs/
index.php/aimagazine/article/view/2254/2100.
74 Bartu Calegasi, “A New AI can Write Music as Well as a Human Composer”,
Available at: https://futurism.com/a-new-ai-can-write-music-as-well-as-a-humancomposer/
75 AI Business, “Aiva is the First AI to Officially be Recognised as a Composer”, Available
at:
https://aibusiness.com/aiva-is-the-first-ai-to-officially-be-recognised-as-acomposer/
76 Société des auteurs, compositeurs et éditeurs de musique (SACEM) is a French
organisation dealing with distribution of rights over works of artists. For more
information, see https://www.sacem.fr/en.
77 Bartu Calegasi, “A New AI can Write Music as Well as a Human Composer”,
Available at: https://futurism.com/a-new-ai-can-write-music-as-well-as-a-humancomposer/
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Doodle dated March 21, 2019, in honour of Bach.78 Another project,
known as ‘The Next Rembrandt’ is making paintings based on classic
artworks.79 These AI showcase the ability of computers to learn, and it
is going to improve in future.80
Rather an interesting proposition is that the purposes of a AI,
the elements of randomness programmed in the algorithm can be
considered as creative.81 This unpredictability gives the machines some
amount of freedom to tweak the rules to produce their works, marks
the creativity in these machines.82 As has been stated earlier, humans
too learn from the existing works and thereafter base their works on
them. Some scholars have tried to find mathematical relations in the
artistic works and argue that the artworks produced by humans also
are bound by certain algorithms.83 Which implies that humans too are
bound by certain rules and are not creative in an absolute sense.84
It is submitted that with the present technological advancements,
a technology which can have its own beliefs and personality still seems
like sci-fi. The algorithms still understand and learn from the data
and inputs fed in them through a human agency. One may argue that
the question of whether an algorithm can ascertain certain meanings
from the generated art should not be considered because the threshold
for creativity only targets the expression and not the artistic insights
behind the art. However, when the lines between human inputs and
AI’s sentience starts to blur, the law must support those which it was
made to govern, i.e., the humans.
Now moving on to the question of we now come to the question
of whether these works generated by AI can be granted copyright
protection? If yes, then who must get benefitted from the commercial
exploitation of the same. This is a policy matter for India as no laws
have yet been cemented in this direction in the country. The next part
will also discuss if AI was to get a copyright for its own creations what
changes are required in the legal sphere.
78 Google, “Celebrating John Sebastian Bach”, Available at: https://www.google.com/
doodles/celebrating-johann-sebastian-bach
79 Mark Brown, “’New Rembrandt’ to be Unveiled in Amsterdam”, Available at: https://
www.theguardian.com/artanddesign/2016/apr/05/new-rembrandt-to-be-unveiledin-amsterdam.
80 IBM, “Quest for AI Creativity”, Available at: https://www.ibm.com/watson/
advantage-reports/future-of-artificial-intelligence/ai-creativity.html
81 David Cope, Computer Models Of Musical Creativity 12 (2005).
82 Annemarie Birdy, “Coding Creativity: Copyright and the Artificially Intelligent Author”
at 10, Available at: https://web.law.columbia.edu/sites/default/files/microsites/
kernochan/09.materials-Bridy.pdf.
83 LOSS PEQUEÑO GLAZIER, DIGITAL POETICS: THE MAKING OF E-POETRIES 128
(2002).
84 Alison James, Automatism, Arbitrariness, and the Oulipian Author, 31 FRENCH
FORUM 111, (2006) at 111.
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Copyright allocation for works generated by AI
For the purposes of copyright, the law requires fulfilment of the
criterion for being an ‘Author’. Author, as defined under the Indian
Copyrights Act, refers to the person who causes the artistic work
to be created by means of a computer.85 There can be four possible
approaches to IP protection for works autonomously generated by AI.
Firstly, the AI entity itself can be considered as the author and given
IP rights, through its closest friend. Secondly, IP rights can be given to
the person who created the AI. Thirdly, in case of a licensed/end user
of the AI, the person who initiated the process can be given the IP
rights. Fourthly, the work can be left without IP protection and left in
the domain of creative commons.
i. Copyright to end user or manufacturer
The present circumstances seem to be supporting the grant of IP
protection to a person for the works of AI. The Indian Copyright Act
as well the Copyright, Designs and Patents Act of UK attribute the
IP rights to the person who undertook the efforts necessary for the
production of works.86 The term ‘author’ means a human author as
can be implicitly noted from various aspects of the copyright law. The
protection is granted for a period of 60 years following the death of the
person.87 Also in case of a computer-generated work, the person who
causes the work to be created is considered to be the author.88
The purpose of granting IP protection is to provide an incentive to
the creator’s of such works, the exclusive rights upon them, which can
translate into monetary benefits for a limited period even after the death
of the author.89 If the aforementioned proposition is to be considered,
then distributing the rights to either the manufacturer or end user
is a rational course of action. This can be achieved by reinterpreting
the employer-employee doctrine as considering the term ‘employee’ in
terms of an ‘agency’.90 This would allow the AI to be considered as an
agency of manufacturer or the user and would allow the IP rights to
be transferred from the Autonomous AI to them.91 Then, as the Nova
Productions v. Mazooma Games [U.K.] suggests the query of who to be
given the rights can be decided after going to the facts of every case and
looking into the roles played by the manufacturer or the user, in case of
85 Section 2(d)(vi), Indian Copyrights Act, 1957.
86 Copyright, Designs and Patents Act, 1988, c. 48, § 9(3) (U.K.); Section 2(d)(vi), Indian
Copyrights Act, 1957.
87 Section 24, Indian Copyright Act, 1957.
88 Section 2d(vi), Indian Copyright Act, 1957.
89 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 429 (1984).
90 Cmty. for Creative Non-Violence v. Reid, 490 U.S. 730, 739–40 (1989).
91 Kalin Hristov, “Artificial Intelligence and the Copyright Dillemma”, 57 IDEA 431
(2017), Available at; https://www.ipmall.info/sites/default/files/hosted_resources/
IDEA//hristov_formatted.pdf page 17.
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any disputes.92 India can also adopt a similar structure. The courts can
decide whether the copyright has been granted to the manufacturer
or the end user, as every case would fall in a different category, with
the varying role played by the software of AI which was a result of
manufacturer’s diligence and the training datasets given by the end
user. Depending upon the extent to which the work can be credited to
the manufacturer or the user, the copyright can be granted.
ii. No Copyrights for AI’s works - left in the public domain.
The U.S. Copyright dept. has taken a stance of not granting copyright
to works created by computers without any human intervention,93 then
the work would fall invariably fall within the public domain.94 As we
know that the purpose of IP Protection is not only to safeguard the
monetary interests of the artists by giving them a monopoly over the art
but also to make the knowledge and art accessible to the public, once
the protection period is over.95 It is yet to be empirically proven that the
thought of monetary benefits is an incentive to create such works. 96 It
is often argued that the motivation to produce a work comes from the
idea accompanied by the vision to produce it rather than the monetary
gains associated with it, which is merely an outfall.97 Thus, it can be
argued that no IP protection is necessary for the works produced by AI,
and let the works enrich public knowledge and help the society grow.
iii. Copyright to AI itself - An interesting proposition to explore
Lastly, the IP Protection could be granted to the AI itself, however,
AI is not considered to be a legal person. Legal personhood of an entity
is essentially based on two grounds namely, it’s right to own property
and its capacity to sue and be sued.98 If these two criteria are satisfied,
then the question of subjecting the entity to rights and duties would
arise.99 Therefore, many entities (like corporations and trusts) have
been granted legal personhood. Personhood remains essential for the
grant of Copyrights.100 Recently, in the famous US case of Naruto v.

92 Nova Productions v Mazooma Games [2007] EWCA Civ 219.
93 Section 306, U.S. Copyrightable Authorship Compendium: Chapter 300, Available
at: https://copyright.gov/comp3/chap300/ch300-copyrightable-authorship.pdf.
94 Supra Note 66.
95 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 429 (1984).
96 M Csikszentmihalyi, Flow: The Psychology of Optimal Experience (New York: Harper,
1991) Available at: https://www.researchgate.net/publication/224927532_Flow_
The_Psychology_of_Optimal_Experience.
97 Supra Note 66.
98 L. B. Solum. Legal Personhood for Artificial Intelligences. North Carolina Law Review,
70: 1231–1287 (1992).
99 Nishith Desai Associates, “The Future is here: Artifical Intelligence and Robotics”,
Available at: http://www.nishithdesai.com/fileadmin/user_upload/pdfs/Research_
Papers/Artificial_Intelligence_and_Robotics.pdf.
100 Naruto v. Slater, 2016 U.S. Dist. Lexis 11041.
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Slater101, copyright over the ‘Monkey Selfies’ was denied on the grounds
that monkeys are not a person and PETA cannot represent the monkey
they identified as ‘Naruto’.102 Which raises a question of the ability of
‘non-persons’ to be eligible for copyright.
As the technology progresses and AI systems gain more autonomy,
there will arise a need to assigning liability on AI for harms caused
by the entity, on its own accord.103 Consider a scenario where two AI
assistants get in an agreement on behalf of their respective owners, as
a part of their task.104 One of the owners doesn’t have any knowledge
about the contract. Would the contract still be binding? Google’s
Assistant can already make appointments for you.105 Such contracts
are binding, and there is no requirement for a natural person to review
such contracts.106 Further, self driving cars will also impact people’s
lives. Liability for accidents and inherent sense of justice would also
require some amount of onus on the self-driven cars as well. With
Sophia being granted the citizenship, these debates are gaining a
stronghold already.107 The European Union has already considered the
matter of granting a legal personality and rejected the proposition for
now.108 However, until legal personality is granted to AI in India, it
cannot be the Copyright for its creations.
Additional Suggestions
Considering that the AI is at a fairly nascent stage, it is pertinent
that the IP rights shall foster the growth of the technology rather than
hinder it. That is the entire purpose of Intellectual Property Rights. The
termination date for IP rights exists so that the society at large can also
profit from the same once the innovator/creator has had the fair share of
101 Id.
102 Id.
103 Prof. Gabriel Hallevy, “AI v. IP- Criminal Liability for Intellectual Property IP
Offenses of Artificial Intelligence AI Entities,” ONO ACADEMIC COLLEGE, Available
at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2691923. (PDF)
104 Benjamin D. Allgrove, ‘Legal Personality For Artificial Intellects: Pragmatic Solution
Or Science Fiction?’ (Master, University of Oxford 2004).
105 Victor Tangermann, “Everone is flipping out about Google’s AI Assistant that
Just Booked A Haircut on the Phone”, Available at: https://futurism.com/googleassistant-booked-haircut-duplex/
106 Article 12, United Nations Convention on the Use of Electronic Communications in
International Contracts.
107 Robert David Hart, “Saudi Arabia’s Robotic Citizen is Eroding Human Rights”, Available
at: https://qz.com/1205017/saudi-arabias-robot-citizen-is-eroding-human-rights/;
for more information, generally see, A. Atabekov, O Yastrebov, “Legal Status of
Artificial Intelligence Across Countries: Legislation on the Move”, European Research
Studies Journal, V XXI, Issue 4 (2018), 773 file:///C:/Users/Acer/Downloads/
Legal%20Status%20of%20Artificial%20Intelligence% 20Across%20Countries_%20
Legislation%20on%20the%20Move.pdf
108 Thomas Burri, “The EU is right to refuse legal personality for Artificial Intelligence”,
Available at: https://www.euractiv.com/section/digital/opinion/the-eu-is-right-torefuse-legal-personality-for-artificial-intelligence/
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return on their investment. Considering that copyrights do not ‘benefit’
the society in a similar manner as a patent could; it is important that
the artists or the manufacturers of the AI tech get the copyright of their
artwork. As explained earlier, the “employer-employee” analogy could
be drawn between the AI and the human manufacturer/artists. This
would provide them with the relevant incentive to keep using AI and
Machine Learning in order to develop new and better arts which may
further help other industries by providing them with visuals, designs,
and music that the AI generated.
India needs to move faster than ever and formulate policies which
can lead the way for other countries to follow. AI and Machine Learning
technologies will determine who will have the largest economy in the
era of Big Data. Policies need to be in the direction of a bigger push to
develop technologies which can analyse large chunks of data without
much human intervention. This can be achieved when the developers
of AI technologies are granted incentives to invest more in research
and development. Therefore, it is critical to balance the IP protection
granted to these AI developers and access to such technologies in the
public domain, this would also enable the entertainment industry to
flourish as these AI programs would help individual artists to present
their art in a better and more refined manner by using such an AI
in the public domain to create artwork for them. Maintaining the
balance is critical because we see a rise in freelancer programmers and
developers, which use the various website to get such projects; 109 if we
deny them the access to such technologies, it would hamper the growth
and customisation of the AI industry in India. Large stakeholders in
such copyright policies would be the individual artists and the freelance
software developers which can boost the development of AI technology
as well.110 It would also help disrupt the biggest production houses in
the entertainment industry.
To let the technology grow at the maximum pace, from an
understanding of the classical standpoint, the corporations must get the
maximum incentive to keep developing them the technology, however,
there are limited professionals in the world who can substantially
contribute to the development of AI technology, they usually work as
freelancers. To ensure that such freelance/individual developers have
access to this AI technology so that they can customise the software as
per the needs of the industry, the need to have licence free/open source
109 Abdullahi Mohammed, “How AI is making an Entry into the Freelance Economy”,
Available at: https://www.forbes.com/sites/abdullahimuhammed/2018/06/10/
how-ai-is-making-an-entry-into-the-freelance-economy/#11818f046d0e.
110 Dani Deahl, “How AI Generated Music is Changing the way hits are made”, Available
at: https://www.theverge.com/2018/8/31/17777008/artificial-intelligence-tarynsouthern-amper-music.
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software database is required. It would also be helpful if a repository
artwork for which the copyright has expired is made. It will create a
huge database to help artists in their quest to make better art, and
the database can further be used by these artists to create music and
other educational videos for mass media and help dissemination of
information in a more impactful and entertaining manner. Therefore,
while formulating these policies the policymakers cannot ignore the
interests of these stakeholders
Proper evaluation of the sectors that will get affected by the
development of AI, gaining or losing from its development is critical at
the onset of this new era of technology. If the policies are formulated
keeping in mind the future needs, they are bound to propel the Indian
economy to the next level.
III - Conclusion
Fast-paced developments in Artificial Intelligence are critical
in propelling the nation’s economy and the associated tech and
entertainment industry to greater heights. The largest tech companies
like Google, Microsoft, and IBM in the world have been investing billions
of dollars to stay on top in this fast evolving tech markets. Indian govt.
has also been focussing on AI and its utilization in every field. In this
article, the author has discussed the difference between a robot and
artificial intelligence. The article further deliberates on the differences
between various types of Artificial Intelligence and its categorisation by
the NITI Aayog based on its functional capabilities.
Further, we’ve seen how AI has gained the capability to learn from
the database with the help of the user, and then automate the process
using various algorithms, which may be categorised as Supervised
learning algorithm, Unsupervised learning algorithm, Reinforcement
learning algorithm, Deep learning algorithms.
We’ve also discussed how these algorithms can be used to analyse
the data and create art as has been successfully done by Aiva and the
Next Rembrandt, and have become a matter of increasing interests
for the entertainment industry by providing musical symphonies and
classic arts. Thereby making it pertinent to resolve the issues related
to copyrights.
While discussing the legal aspects, we realised that the essentials of
copyright such as modicum of creativity and requirement of a human
creator pose problems to grant copyright protection to works generated
by AI. Although AI has become creative in the sense of software, the
anthropocentric approach of humans in defining creativity is a barrier
to considering AI truly creative. Further, the human agent as a creator
for grant of the copyright requires an in-depth analysis of the legal
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personality of AI robots, especially in light of the robot citizen ‘Sophia’. In
light of the technological developments and ever-increasing interaction
of this technology with humans, which can be fatal at times, an indepth deliberation is required to cater to such needs.
After analysing the arguments from various schools of thoughts
on whether copyrights should be granted to the works independently
generated by AI, we realised that there are four possible stakeholders
in copyrights policies for artificially generated works in the decades to
come. The manufacturers, end users, the AI itself, and no copyright
at all. Although giving the copyright of works generated by the AI to
AI itself is an interesting area to explore, it seems futile and would
defy the raison d’etre of IP laws. One may instinctively manufacture/
end user of this software must be granted the copyright for the works
generated by the software, but in the long run, it would impede the
growth of the technology by creating monopolies and heavy costs
around the same. If these artworks are left without any copyrights, it
would hamper the development of such technologies. Therefore, the
author suggests that it would be critical to allow the freelancer coders/
developers/programmers to have access to the AI tech at the minimum
cost. Similarly, it is also pertinent to let the entertainment industry
and individual artists make use of this technology by using the freely
available art, to create art, music etc. and further contribute to the
ever-expanding database used by their fellow artists to create art using
the existing database.
Thus, before formulating the policies it is critical that the analysis
of all the stakeholders is done keeping in mind the needs of the future
to ensure that the technology and the policies around it are put to the
best possible use with the best possible result.
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Abstract
The judicial independence has long since been considered as a
must in the Indian Democratic system, as a means to ensure that the
supremacy of law is ensured in the country. Indeed, being the means
of implementation of the law of the land, such independence is vital.
However, the recent times have noticed instances where this extent of
independence has been abused by the judges sitting in the positions
where they are maliciously using their powers as the independent organ
to hinder the rights of the people, and also over-step their boundaries to
interfere in the functioning of the other organs. One such fine example
of abuse of their power can be observed in the form of the abuse of the
powers available to the judges in form of punishment for contempt of
court. A power which was meant to ensure the compliance of the people
with the directives of the judiciary has become a reason for their outrage
against the judiciary. The authors in this article have explored the need
for enhanced accountability of the judiciary, in the light of the abuse of
the power of contempt of court available to the judiciary. The Authors
have emphasized this in light of the instances related to the offence
of scandalising the judge, where the judicial precedents appropriately
highlight the fickle stances taken by the judges to suit their biases
and ensure their independence. The authors have then deliberated
upon the mechanisms prevalent in other democratic systems around
the world where the offence has had a history, attempting to draw
a comparison, reasserting the need for either enhanced regulation of
this power, or a relaxed stance on the freedom of speech in the Indian
Democratic system.
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Introduction
A perfectly well-functioning system of governance in India – the
harmonious functioning of the three organs i.e. the Legislative, the
Executive and lastly, the Judiciary, has been in existence for efficiently
performing their respective functions. Separation of powers has been
in effect, so that these organs may function without causing hindrance
to the tasks of each other. The principle of ‘separation of powers’ tends
to bring about a considerable accountability on the part of all the other
organs in the matters of their conduct, while imparting their duties.
The need of accountability keeps in check the potential for abuse of the
power that has been vested in them. If left unchecked, it could seriously
jeopardize the rights and the liberties of the citizens. The Indian
Constitution lays great emphasis on the independence of judiciary,
and has made appropriate provisions so that the system of checks and
balances amidst the organs is ensured. Indeed, independence is an
indispensable aspect of the work that is performed by the judiciary, and
lays the impetus for the furtherance of the concept of the rule of law in
any democracy.1 The freedom of the judges in taking the decisions is
vital in the application of the existing laws, since they can be subject to
threats and pressures, which may render their judgement to partiality.
However, India has the policies devised in ways which provide the
Judges in the Indian Judiciary with freedom to an extent where it
has become liable to abuse in several instances. This independence
persists until and unless the Judge retires from his respective position,
65 years of age for the Supreme Court2, and 62 years of age in the High
Courts.3 Not only that, no authority is allowed to remove a judge from
his/her position in the office, unless a presentation is made to the
President by each house of the Parliament, regarding the concerned
judge’s misbehaviour or incapacity.4 However, these privileges have
been known to be abused more often than not, although the issues
for the same are not subject to so much light, and pass unattended
to. Many who are a part of the Judiciary in India have misused these
processes and privileges, and this lack of control on the exercise of
independent power has caused the Judiciary to amass an enormous
amount of power amongst the three organs of the government.
The issue of accountability is something that runs parallel to the
independent status that the Judiciary enjoys in the system. Indeed,
the functioning of the Judiciary is not un-accountable in entirety, as
the Constitution does provide for the control of the High Courts over
the functioning of the judicial bodies under them, so that there may
be accountability in the functioning of the Courts that are subordinate
2 Constitution of India, Article 124(2).
3 Id., Article 217(1).
4 Id., Article 124(4).
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to the High Court in the states.5 However, this is where the ambit
of the accountability ends. This power that is enjoyed by the High
Courts for effective control over the functioning of the lower courts
ensures the independence of the judiciary, since the organ itself is not
accountable to the executive or the legislature.6 This independence is
further preserved by the Judiciary when it comes to the process of
impeachment, since the process itself has been made into something
excessively complex. This independence is now only confined to the
processes of appointment, or removal. The conduct of the court has
become something disputable due to the independence enjoyed while
exercising their powers.
It is important to note that the accountability of the judiciary in
India is not confined to the appointment, removal, impeachment or
the tenure of the judges. The governmental setup has recognised the
rising need of the accountability of the judges amidst the massive
rage against the freedom that the judiciary is enjoying, and because of
that, the Judicial Standards and Accountability Bill, 2010, is pending
approval. Judicial Accountability is strictly missing when it comes to
several aspects of the functioning of the judiciary, especially in the
cases where the powers related to contempt of court is concerned. This
article is meant to address this perspective of the lack of the judiciary’s
accountability in the cases where the use of these powers available to
the court are concerned. The abuse of these powers is especially noted in
the areas where the image of the judge in concern is in question, where
the powers of contempt are used by the judges, where instead the issue
can be addressed by the proceedings of defamation as well. This abuse
by way of powers of contempt of court can suppress several rights,
including the principles of natural justice involved in the proceedings
being jeopardized by the conduct of judges. The author in this article
has deliberated upon this perspective of the judicial accountability,
where the powers of the contempt of court that are available to the
judges are abused by them to a point where they frustrate the rights of
the individuals, and hinder the accountability of the judiciary.
Contempt of Court – The power Explained
In India, where the rule of law stands supreme above all, it is
essential that the subjects that are governed by the laws, whether as
an individual or as a collective, abide by the law. The law in India has
vested this power, to ensure the obedience to the laws, in the hands
of the Indian Judiciary. So that this end is achieved without fail, and
that the individuals abide by the judgments that are delivered by the
5
6

Id., Article 235.
Justice J.S. Verma, Available at - https://judicialreforms.org/mechanisms-ofjudicial-accountability-by-justice-jsverma/, 1 (Last Accessed – May 31st, 2019).
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Courts in the furtherance of justice, the power of Contempt of Court
was devised, so that the justice by the Courts may be administered
without fail.7 Indeed, it is one of the tools that are involved in the
judicial processes, as a means to secure justice by the judiciary. It was
never intended to be used as a means, where it would become a target,
enabling the judiciary to save its face.8
Contempt of Court has been categorized into either being civil
contempt, or criminal contempt. Under Civil Contempt of Court, any
order, decree, writ, or any other process of the court is disobeyed by the
individual, by wilful means.9 Civil Contempt, as provided for under law,
is punishable with either fine, or imprisonment. Such a punishment
has been devised so as to ensure that the orders of the court are
complied with by the individuals for whom such directives have been
provided by the Court.10 On the other hand, any individual when acts
in a manner where the court itself stands scandalised, or otherwise,
such conduct results in the disruption of the proceeding of the court
or hinder the delivery of justice, then in such a case, the contempt of
court becomes criminal in nature.11 Criminal contempt of court has
been abused by the judiciary in many cases, since the variety of events
which may constitute the commission of acts which result in criminal
contempt of court are wide, and thus, happen to occur frequently, as
compared to the civil contempt, and thus, are discussed at length by
the author in this article.
Under the Constitution of India, the powers related to the Contempt
of Court can be traced in several provisions, however, the reason why
the extent of this power can be fearful, is because of the interpretation
of the Articles 125, and 219. These Articles, in tandem with the powers
provided under the Contempt of Courts Act, and the Article 19(2),
cumulatively confer a power to the High Courts and the Supreme
Courts, which has no extent, nor any means to be limited. Yet.
The Contempt of Courts of 1971 tends to have limited effect in
controlling the ways in which this power can be used, rather, it only
stresses more upon what cannot be constituted to be an act which
works in contempt of court. Several defences are available under the
Contempt of Court Act, 1971. These defences include fair and accurate
reporting of judicial proceedings,12 fair criticism of judicial acts13, innocent
publications14, and the defence of truth.15 The Act itself does not function
as a means which lead to the abuse of the powers of the contempt of
7
8
9
10

C.J. Miller, Contempt of Court, Oxford University Press, Oxford (6th Ed. - 2006), 112.
Attorney general v. Times Newspapers, (1973) 3 W.L.R. 298.
Contempt of Court Act, 1971, §2(b).
5, D.D. Basu, Commentary on the Constitution of India, Lexis Nexis Butterworths
Wadhwa (2012), 5618.
11 Supra nt. 9, §2(c).
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court, per se. However, this is where the impact of Articles 125 and 219
comes in. Where it is stated that the Supreme Court shall function as
a ‘Court of Record’, it implies and is understood widely that this also
enables the Court to punish for contempt of itself.16 Article 219 enables
the same power to exist for the High Courts in the country as well.
While this power for the Supreme Court and High Court, to punish for
contempt of themselves, has been provided within the provisions of the
Constitution, this limits the applicability of the restrictions on power
of contempt of court as have been provided in the Contempt of Courts
Act, 1971.
The lack of proper application of the Contempt of Court Act, 1971
to the powers available to the Supreme Courts and High Courts has
resulted in the power being gone unchecked and has also resulted in
the abuse of the procedures by the judges that have been appointed
in the Supreme and the High Courts. The way the Articles 125 and
219 of the Constitution of India have been interpreted by the Judiciary
itself have resulted in there being no means by which the power of the
Supreme Court and the High Courts can be limited, let alone doing so
with the help of any legislation, such as the Contempt of Courts Act,
1971.17
It is not so as if this power of the High Courts and the Supreme
Courts has been devoid of any jurisprudence being developed by the
Judiciary in this regard, however, all of it has been confined to the
interpretation being confined to the procedural aspect of the power
to punish under the criminal contempt of court. This jurisprudence
and chain of interpretation has been done in variety of cases, such as
in the case of Supreme Court Bar Association Case18, wherein the §12
of the Contempt of Courts Act, 1971 was held to be applicable even
in the cases of Supreme Court and the High Courts as well. This has
limited the punishment that can be directed by a Supreme Court or
a High Court in any instance, to a fine which cannot be more than
Rs. 5,000, an/or, imprisonment for a period more than 6 months. But
this was once again made conditional in the cases that followed this
case, where in the case of Zabira Habibullah Sheikh, the Judiciary laid
down that this maximum punishment under the §12 shall be applicable
as an absolute condition for the High Courts, but shall be nothing
more than a guide for the Supreme Court, and that the Supreme Court
12
13
14
15
16
17
18

§4, Contempt of Court Act, 1971.
Id., §5.
Id., §3.
Id., §13.
Delhi Judicial Service Association vs. State of Gujrat, AIR 1991 SC 2176.
In Re: Ajay Kumar Pandey, AIR 1997 SC 260.
Supreme Court Bar Association vs. Union of India, AIR 1998 SC 1895.
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may proceed as it deems fit.19
The fact that this judgment in the case of Zahia Habibullah Sheikh
was not accompanied by any rationale behind the judgement, it opens
up a way for several doubts, since the void results in the Courts gaining
significant amount of powers. One such fine example of unlimited
powers being gained can be traced in the powers under the Article
19(2) of the Constitution, where contempt of court has been termed
to be a reason for which the right of freedom of speech can be curbed
by the judiciary. This could cause the accountability of the judiciary
to be greatly put in jeopardy, and leave the subjectivity of the judges
in their assessment be the cause by the outrage constantly becomes
fuelled against the over-independence of the judiciary, to a point where
it becomes detrimental to the functioning of the democratic system in
India.
The Court has had a history of abusing the power, often even where
the abuse is visible clearly. There have been several cases where the
court has stretched the limit of what becomes the ‘scandalising the
court’ under the offence, and has lashed out punishments to the people,
where the offence could not have been constituted in the general course
of events. Scandalising the Court means the insult by an individual of
a judge, while the judge was acting in his capacity as a judge.20 This is
not only limited to the judge alone, rather it is also included when the
insult is targeted at the judiciary as a whole, or even when the judge’s
conduct is questioned on the grounds of honesty.21 So that the offence
of scandalising the judge to be constituted, it has been laid down by
the court that the attack made by the individual needs to be targeted
towards either the judge, or must include the judiciary as a whole,
wherein the alleged statements result in the cast of doubt as to the
honesty and character of the judge, and results in his/her defamation
in the public.22 It was this case, i.e. the Brahma Kumar Sharma Case
wherein the judiciary stated and held that the offence of scandalising
the court could only be constituted depending upon the publicity that
has been given to the comment concerned, however, the stance of the
judiciary has been altering time and again as to the criteria on the
basis of which the offence of scandalising the court may be constituted
against an individual. The Court has also stated that another criterion
for consideration in the offence would be level of impact that the alleged
conduct shall have on the minds of the general public in regards to
19 Zahira Habibullah Sheikh vs. State of Gujrat, (2004) 4 SCC 158.
20 Goodhart Arthur, “Newspapers and Contempt of Court in English Law”, 48 Harv. L.
Rev. 6, 885, 898 (1935).
21 R. De, Contempt of Courts: Law and Practice, Eastern Law House, Kolkata (2012),
233.
22 Brahma Prakash Sharma vs. State of Uttar Pradesh, AIR 1954 SC 10.
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the image of the judiciary in their minds.23 The application and the
assessment of these criteria for the offence are dependent upon the
opinion of the judges involved and since these opinions tend to be
subjective in nature, abuse has become rampant and unchecked.
The history of abuse of the power under the contempt of court is
fraught with numerous cases, where the abuse of this power to punish
is evident by the facts, and to such an extent that the lack of rationale
has left many dumbfounded. The case of Re. Arundhati Roy24, is one
of the finer examples where the Court has demonstrated the lengths
to which it could go in order to suit its ways, thereby abusing the
independence it enjoys. In the midst of the Narmada Bachao Andolan,
the famous writer participated in the protest, and in the process, the
protestors organized a protest pending the passing of some orders
which the protestors though could make things more difficult than
they wished them to be. Ms. Arundhati Roy participated in the protest,
and thus, proceedings for contempt of court were initiated against the
protestors who were present before the Supreme Court. The Supreme
Court issued the protestors show-cause notices, as to why action should
not be taken, and all the protestors were asked to present affidavits
for the same. However, the reaction of the Court towards the affidavit
presented by Ms. Arundhati Roy was exemplary. She was charged with
contempt of court because of what had been included in her affidavit,
and was punished for the same. The case Brahma Prakash Sharma
laid down that the publicity provided to the comment so made would
be a factor for deciding the offence of scandalising the judge, but the
statement concerned here of the famous writer was conveyed to the
Supreme Court in an affidavit, leaving little or no chance whatsoever
for the comment made to reach the public.
The Court also denied her protection under the law for having made
a fair comment, since the Court held that the decision as was laid down
in the case of P. Shiv Shanker,25 would not apply to Ms. Arundhati Roy,
since she was not an expert in law, and thus, not qualified to make
any fair comment on the conduct of the judiciary, a statement which in
itself is discriminative on many levels.
In addition to these cases, there have been several other cases,
where mere statements made by individuals have attracted the
wrath of contempt of court cases, such as the case of Harish v. Bal
Thackeray26. Although the case was overturned at a later stage of time,
these instances demonstrate that a whooping majority of these cases
related to contempt of court are motivated by bias, and reasons behind
them are often non-existent, or irrational.
23 Bathina Ramakrishanav v. State of Madras, AIR 1952 SC 149.
24 Re Arundhati Roy, AIR 2002 SC 1375.
25 P. N. Dudav v. P. Shiv Shankar, 1988 (3) SCR 547.
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The Indian Judiciary has abused the offence of scandalising
the judge, as a targeted means, instead of a tool in order to ensure
compliance from the masses. The expanse of this abuse has also caught
the media within its grasp, and the freedom of media as the fourth pillar
in maintaining the balance between the system is constantly under the
threat of being undermined, especially if this power were not chained
in effectively. There is a lot to be learned, and for that, a glimpse of the
scenario in some of the countries abroad and their mechanisms, can
be an enlightening experience.
Comparative Analysis –
• The United Kingdom
Even though the origin of the offence of scandalising the Court
can be found in the Common law, was much more far-sighted in the
terms of making scandalising the judge an offence under the Contempt
of Court. The history of the judgements in the British jurisprudence
clearly signify that the legislators and the judges alike, in the British
government and the Privy Council considered the criticism thrown at
them by the public in the form of harsh opinion to be of importance,
and also deemed themselves to be prepared to face them head on. In
McLeod v. St Aubyn27, it was first time when the Privy Council deemed
the offence such as the contempt of court necessary only in the places
or areas where there was a strict need for the image of the judiciary to
be upheld so as to ensure the maintenance of order in such areas. But
overall Lord Morris, in his judgment in this case, termed the offence as
having been antiquated, and no longer necessary in the UK.
The statement indeed could not last for long, since the very next
case, Queen v. Gray28, led the privy council to qualify its holding in
McLeod v. St. Aubyn, where-after it stated that the statement must be
appended with suitable reasoning and arguments, so that it may not
be charged for being in contempt of court.
However, the last known conviction for contempt of Court in the
United Kingdom was seen in the case of R. v. Colsey29, in the year
1931, and there have been no convictions in the United Kingdom since
then.30 The later cases withstood the position that the right of the
public to criticise and comment on the workings of the organs of the
government, especially where the matters of public importance were
concerned, was an inalienable right, and could not be stripped away by
means of the charges under contempt of court.31
26 Harish S/O Mahadeo Pimpalkhute & Anr. v. Bal Thackeray & Ors., (1997) 99 BomLR
455.
27 [1899] A.C. 549.
28 [1900] 2 Q.B. 36.
29 R. v. Colsey, The Times, 9 May 1931.
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However, the stages have come where the people have become of
the opinion, alongside the scholars, that the offence of scandalising the
judge, should be removed from the legislation altogether, since having
an offence like that leaves the judiciary susceptible to undermining
of its authority and credibility, even if it is only by chance. The only
purpose this offence serves, in the opinion of the scholars in UK, is
to shield the organ from criticism presented by the people against its
flaws, curbing which does no good to anyone. The concept of an offence
such as this one is considered to be obsolete by the people in the UK,
and by virtue of its becoming antiquated, it is only viable from their
perspective to remove it altogether.
• The United States of America
The criticism that the judiciary faces from the public undermines
the authority of the courts to a considerable extent, is a fact that has
been recognized and accepted in the United States of America for a
very long time. However, they also realize the fact that the right of the
citizens of the United States of America, as they have been contained
in the First Amendment to the Constitution, entitle them with the right
to freely comment and criticise the functioning of the various organs of
the government, an aspect which has been long since deemed to be an
integral part of the democratic comprehension in America.32
There have been cases where the offence has surfaced, but after
the Bridges Case33, the offence altogether has been deemed to be
unconstitutional.34
The offence in itself has been deemed to be irrelevant and unneeded
in the United States of America, and the jurisprudence that has been
developed by the Courts signified to an understanding of the importance
of constructive criticism in the development of an efficient system of
functioning of the mechanisms involved in the governmental setups.
Conclusion
The Indian Judiciary has entertained for itself a freedom that
by virtue of the very grundnorm of law itself, has become giant and
uncontrolled in extent. Articles 125 and 219 have made the power of
the Supreme Court and the High Courts to punish for contempt of

30 U.K. Law Commission Consultation Paper no. 207, Contempt of Court – Scandalising
the Court, 2.
31 R. v. Commissioner of Metropolis; Ex Parte Blackburn, [1968] 2 Q.B. 150.
32 S. Gill, “Contempt of Court by Publications”, 24(1) Cal. L. Rev., 114 (1935).
33 Bridges, 314 US 252 (1941).
34 Pennekamp v. Florida, (1946) 328 US 331.
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court to virtually uncontrollable. It is evident from the judicial history
of the cases that there is a strict need for the control of these powers
since the same has been abused by the judges in a plethora of cases.
The Judiciary in India is known to have made use of this power
to suit its needs, and they alter its parameters when and where it is
needed in order to shield the judiciary from any threat. The power
itself has its origins in the common law, where, the implications of
this power as a targeted means, instead of a tool, were recognized and
the practice to use this power was abolished long ago. The United
Kingdom has realized the importance of fair comment and criticism in
the functioning of the organs, whilst the Indian Judiciary still prefers
to remain sheltered within the cocoon of protection that this power
gives, instead of stepping out and be forced to undergo challenges for
improvement.
Undeniably, the Judiciary is an indispensable part of the democratic
setup of any country, wherein, it is important to ensure that the
functioning of such an important organ remains unprejudiced and
unbiased, ensuring efficiency and justice. However, simultaneously, it
is also important to note that ensuring such decorum in the conduct
of judiciary needs to be able to be done without the fear of prosecution
on account of doing so. The freedom of judiciary is indeed an important
aspect for the supremacy of law to be ensured, but it is about time
that the Indian judiciary realized the importance of freedom of speech,
thereby ensuring enhanced judicial accountability, and at the same
time, the judicial efficiency in the country.

Criminal Justice System- Retributive Vs
Restorative: An Indian Perspective With
Reference To Foreign Countries
*V. Subalakshmi
Introduction
Criminal Justice System
Criminal Justice System is the agency of the Government which
is mainly involved in law enforcement, adjudication of crime and
correction of criminal conduct. The main object of the system is to
control the crime rates by punishing the offenders, maintaining law
and order in the society, rehabilitating the wrong doers and stopping
them from repeating the same conduct in future.
Though the Indian Criminal Justice System has undergone many
changes, like the Public Interest Litigation, Bail Justice Jurisprudence,
Prison Justice, Compensation to the victims, and Legal aid and legal
services, there are many criticisms on the ineffectiveness of the System.
For the above mentioned objectives, the Criminal Justice System
can be broadly classified into two categories, namely, Retributive
Justice System and Restorative Justice System, which in their own
ways control the crime rates and try to stop the offenders from
committing crimes.
Retributive Justice
Retributive Justice is a theory where an offender is punished
proportionate to the offence committed by him. The word re + tribuo
means ‘to pay back’. Hence retributive justice is to pay back for the
crime committed. This theory is considered by many as similar to an eye
for an eye and a tooth for a tooth1 principle. The principles of this theory
are – (1) those who commit a crime deserve to suffer proportionate
punishment, (2) it is morally good if some legitimate punisher gives
them the punishment they deserve and (3) it is immoral to punish the
innocent or inflict disproportionate punishments on the wrong doer.
Many tried to justify this theory. According to Sir James Stephen,
criminal law stands to the passion of revenge 2. It was also observed
that punishing the offender re-settles social harmony unsettled by the
*
1
2

Symbiosis Law School, Hyderabad
Legal principle “Lex talion”.
Sir Stephen, James Fitzjames, A General View of the Criminal Law of England,
Macmilliam and Company, 1863, p 99.
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offence and the offender’s guilt is believed to be washed away through
suffering3.
Retributive Justice Theory is an old theory and can be cited in
many cultures. This theory can be seen in ancient India almost under
most of the ruling dynasties. It was also observed that when the world
was in distress and people ran here and there for protection out of
fear, the Lord created kingship with the object of protecting them; it
is only on the account of the fear of punishment that an individual
behaves properly and is kept within bound 4. It was also observed that
the king was under a duty not to leave an offender unpunished5. The
punishments under the ancient laws were cruel in nature which can
be seen in the verse Panimudyamyadandamvapanichchedanamarhati,
Paden praharankopatpadchchedanamarhati6 which means who rises
hand or stick for assault may have his hand cut off and who kicks
may have his foot cut off. However, according to Arthashastra, the
punishment should be in proportion to the offence committed. Capital
punishments were awarded by the Buddhist rulers as well which can
be found in Ashoka’s edicts. The Islamic rulers followed the Islamic
laws which included Kisa- meaning retaliation, life for life and limb for
limb and Diya- meaning blood money.
Countries that follow Retributive Justice
Many countries in the Middle East, Africa and also some countries
in Asia impose harsh punishments and penalties to keep the crimes
under control.
Saudi Arabia
The Criminal Justice System in Saudi Arabia imposes harsh
punishments and believes that limb for limb and man for man serves the
purpose. In some cases, the punishments given are disproportionate.
The punishments in Saudi Arabia include capital punishments through
public beheading, stoning and execution, corporal punishments etc.
Capital punishments are awarded for Adultery, Atheism, Burglary,
Aircraft hijacking, Drug smuggling, Rape, Terrorism, Treason etc. The
number of beheadings reached at least 157 in the year 2015 and 47
were executed on 2nd January 2016 which is the highest in the decade.
Further, corporal punishments like cutting off the limbs, lashing etc.
are awarded for theft and other petty crimes. Sometimes, in addition to
corporal punishments, capital punishment is also awarded. This shows
that the punishments given to petty offences are disproportionate
when compared to the crimes. But this has proved as a deterrence and
3
4
5
6

Oppenheimer, Heinrich, The Rationale of Punishment, University, 1913.
Manusmriti, Chapter VII
Manusmriti, Chapter VIII
Manusmriti, Chapter VIII, Verse 280.
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instilled fear in the minds of the citizens hence stopping them from
committing the crimes.
The result can be seen in the crime rate of the country. In 2002,
a total of only 599 crimes or 0.06 crimes per 100,000 people were
reported in the country. It further reduced in 2006 with murder at
0.10 per 100,000 and thefts at 0.40 per 100,000 population.The
crimes committed per 1000 people in Saudi Arabia is only 3.88 which
is almost 11 times less than that of America, a developed nation.
However, there are many criticisms on the punishments and
penalties imposed in Saudi Arabia.
Singapore
Singapore is known for its strict laws. It has both Corporal
punishments in the form of caning and Capital punishment. The
execution rates in Singapore has surpassed that of Saudi Arabia.
William Gibson7 described Singapore as “Disneyland with the death
penalty8”. The drug trafficking rules of Singapore are one of the strictest
and the punishments including imprisonment, 24 strokes of canning
and capital punishments.
The positive effects of these punishments can be seen in low crime
rates. In 2012, there was not a single theft case reported in 80 days.
According to UN data, Singapore had the lowest murder rate in 2011
which was only 16 murders in the whole year in a country with a
population of 5.1 million.
Hence it can be seen that though these countries award strict
punishments which are many a times disproportionate to the crime, the
crime rate remains low. Saudi Arabia being a monarchy and Singapore
being a Republic country have successfully implemented Retributive
Justice System.
Restorative Justice
Restorative Justice is defined as a theory of justice that emphasises
at repairing the harm caused or revealed by criminal behaviour. It is best
accomplished through cooperative processes that include all stakeholders.
Restorative Justice is a new concept which aims at repairing the
injuries caused by the crime by involving both the victim and offender
in the process. It is a utilitarian theory which does not assume that
wrongful acts essentially deserve ruthless reaction. According to this
theory, punishments alone are not effective in changing the behaviour
of the offender and are also disruptive to community harmony and
good relationships. The emphasis is not on the past behaviour of the
7
8

Science fiction writer
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offender (crime committed), but is futuristic (reforms so that the crime
is not committed again).
Restorative Justice does not completely disregard the idea of
imprisonment. Conviction and simple imposition of penalty might itself
be thought to contribute to reform if it helps the convict to realise
and repent for his mistake.This theory focuses on acknowledgement
of the responsibility or repentance by the offender and forgiveness by
the victim.
Countries that follow Restorative Justice
As the theory of Restorative Justice is a recent theory, many
countries all over the world have considered and adopted this theory.
Norway
Norwegian prisons are considered as one of the most humane
prisons in the world due to the measures and initiative taken by the
Government in addressing the crimes and trying to reform the offenders.
The Halden prison in Norway is a 75 acre prison without bars on the
windows and has kitchens equipped with sharp objects which are
accessible to the prisoners. According to the guardian of Bastoy prison,
Nilsen, “If prisoners are locked up and treated like animals, they tend to
behave like animals.”
The prison lets the prisoner mimic the outside world. They create
a home away from home atmosphere as inmates share kitchens and
living room and can make their own meals. There are also music classes
and training for the inmates to become chefs, caterers and waiters.
The guards undergo two years of training and their official job
description says that “they must motivate the inmates so that their
sentence is meaningful and rehabilitating”. Half of the guards are
females as according to the governor, this will encourage good
behaviour.
The prison has works of art along its corridors, which eases the
psychological burden on the prisoners. The maximum sentence given
in Norway is only 21 years and even while serving the sentence, they
mimic the outside world.
As mentioned earlier, restorative theory focuses on repentance
by the offender and forgiveness by the victim. This is best seen in
Norway where Andres Behring Breivik killed 77 people by bombing
and shooting but was only sentenced for 21 years of imprisonment.
However, even the victims’ families seemed satisfied with this. Even the
criminals committing the most heinous crimes are given a chance to
change themselves and repent for their mistakes.
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The positive effects of Restorative Justice is seen in the recidivism
rate of Norway. Only 75 out of 100,000 are re-arrested which is very
less compared to many other countries. The recidivism rate was 20
percent which is one of the lowest in the world. There was a 13 percent
decrease in crime rates in 20149 and a further 8.7 percent decrease in
201510.
Iceland
Iceland had introduced Restorative Justice in 2006. In 1995,
Real Justice, a non-profit organisation was established to foster the
use of Restorative Justice based on the Wagga Wagga conferencing
model. Death penalty was abolished in the year 1928 and has been
unconstitutional since the revision of the Constitution in 1995.
In case of any offence, a one-on-one meeting is held where the victim
and the offender sat around a table with a mediator, who mediated
their discussion. In Iceland, conferencing is used as an alternative
to a possible indictment and hence a potential conviction for minor
offences. The police facilitate this conference as mediators.
This conference is called VOM (Victim Offender Mediation) which
is quite similar to the New Zealand style of FGC (Family Group
Conferencing) where the main focus is on juveniles and native aboriginal
people called Maori problem solving. The satisfaction level is high both
in victims and offenders.
The effects of this system has been very positive. According to 2011
Global Study on Homicide 11, Iceland’s homicide rate between 1999 and
2009 never went above 1.8 per 100,000. In a year before and a year after
the implementation of restorative justice comparison, those assigned
to conference had 118 fewer arrests compared to the criminal justice
group who only had 47 fewer arrests. According to these results, the
restorative justice system is twice as effective as the previous system
in the reduction of arrests.
Hence it can be concluded that Restorative Justice, which is a new
concept in the Criminal Justice System, is also very effective in these
countries. However, it proved more effective than Retributive Justice
in some countries and in some cases, is adopted hand in hand with
retributive justice.
Indian Perspective
The Indian Criminal Justice System is more or less based on the
utilitarian theory which recognises that, victims, their families and
9 Norway 2015 Crime and Safety Report- OSAC (Overseas Security Advisory Council)
10 Norway 2016 Crime and Safety Report- OSAC (Overseas Security Advisory Council)
11 United Nations Office on Drugs and Crime (UNODC).
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friends, and some members of the public would feel frustrated if no
reaction is forthcoming. Satisfying the vengeful desire of victims and/
or their families would require that punishment be imposed and it is
seen as one legitimate aim of punishing the criminal. Another goal is
to repair the damage caused by the offender by making the offender
perform compensatory service or restitution. Hence, we can say that
Indian Criminal Justice System is a mixture of both, Retributive and
Restorative Justice.
Retributive Justice in India
Retributive Justice can be seen in India through the Indian Penal
Code (IPC). Six punishments were described under the IPC which
are Death, Imprisonment for Life, Penal Servitude, Imprisonment,
Forfeiture of Property and Fine. Death penalty can be awarded under
Section 12112, 13213, 19414, 30215, 30716 and 39617. Imprisonment of life
is also a punishment given under the IPC which means imprisonment
for not less than 14 years. Penal Servitude, which means that the
convict becomes a slave of the state, existed in the original IPC but was
struck down by the Criminal Justice Act, 1948. This punishment was
given mainly for revolting against the state. Imprisonment is one of the
most common punishment under the IPC. Imprisonment is of two types
– simple and rigorous. Under imprisonment, Section 73 also empowers
the courts to impose solitary confinement. Forfeiture of property is a
punishment under the IPC. This empowers the Government or Courts
to confiscate the forfeited property of anti-social elements. Under
Sections 63 to 69 of the IPC, Fines and their amount, etc. are explained.
In December 2007, India voted against United Nations General
Assembly Resolution calling for a moratorium on the death penalty. In
2012, India again upheld its decision on Capital punishment against
the UN General Assembly. However, it was observed that death rate
in India per 1000 was 8.04 in 2010 out of which half were criminal
homicide. Retaining death penalty has not brought in the desired
change.
Prisons are supposed to act as deterrence. But it is not serving the
purpose. Imprisonment or isolation without any strict punishments
have not given the expected result. Strict punishments like solitary
confinement, bar fetters and also capital punishments are questioned
frequently which leads to a dilemma.
12
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Waging, attempting to or abetting the waging of war against the government.
Abetting mutiny that was actually committed
Giving false evidence upon which a person suffers death
Murder
Attempt to murder by a person under sentence of imprisonment of life
Dacoity
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In the recent case, Mukesh &Anr. v. State for NCT of Delhi and
Ors.18, the accused were given death penalty for rape and murder. Yet
in another case, an acid attacker was given death penalty by the Special
Women’s Court in Mumbai. Through the two recent judgements, the
Indian Courts have shown their strong support for Retributive Justice.
Restorative Justice in India
Though there are such harsh punishments available, the Courts
through various interpretation of Article 2119 of the Indian Constitution
have resorted to Restorative Justice.
In Rajendra Prasad v. State of Uttar Pradesh, Justice Krishna Iyer
held that capital punishment will not be justified unless it was shown
that the criminal was dangerous to the society. He also pleaded for
abolition of death penalty and to retain it only for white collar crimes.
Though India voted against the UN General Assembly’s call for a
moratorium of death penalty, the Law Commission of India submitted
a report recommending the abolition of capital punishments in India
except the crime of waging war against the state and terrorism.
In the case of Sunil Batra v. Delhi Administration20, the Supreme
Court held that imposition of solitary confinement was violative of
Article 21 of the Constitution of India. In the same case, the Court
also gave the Right against Bar Fetters and held that treatment that
offended human dignity and reduced man to a level of beast would
certainly be arbitrary and could be questioned under Article 21.
Though the Court has come out with such Restorative principles,
they are often contradicted by other judgements leading to confusion.
In the cases of Jagmohan v. State of Uttar Pradesh21 and Bachan Singh
v. State of Punjab22, the courts have upheld Capital Punishment.
Another important reason that there are many confusions relating
to Restorative Justice is due to the mind set of people as most people
believe in the retributive 23 theory and want the offender punished.
Also, Restorative Justice in a highly populated country like India is
very difficult.
Short comings in the System
The Criminal Justice System is often criticised for not being very
effective. According to the NCRB (National Crime Records Bureau), the
18
19
20
21
22
23

Criminal Appeal Nos. 607-608 of 2017
Right to Life and Personal Liberty
AIR 1978 SC 1675
AIR 1973 SC 947
AIR 1982 SC 1325
Refer to Annexure A
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crime statistics of 2014 showed that out of 37,90,812 people arrested,
34,94,896 were new offenders and 2,34,896 served a prison sentence
once, 47,884 have served prison sentence twice and 12,930 were
convicted more than twice. The total recidivism rate of 2014 was 7.8,
which is higher than the recidivism rate of 2013 which was 7.2.The
problem behind this was identified as improper implementation.
Despite the Delhi gang rape judgement on 5 May 2017, there were
cases of rape reported in May 201724.
Conclusion and Recommendation
As discussed above, India follows a hybrid theory of punishment.
Hybrid theory has many disadvantages and has been criticised. One of
the main criticisms is that it treats the criminal as a means to satisfy
a social purpose rather than to end the criminal instincts of a person.
As seen above, Article 21 of the Constitution of India has been
interpreted differently in different cases by different judges relating
to Capital punishments. In the case of Rajendra Prasad v. State of
Uttar Pradesh, the Court asked for the abolition of capital punishment,
while in the cases of Jagmohan v. State of Uttar Pradesh and Bachan
Singh v. State of Punjab, the Supreme Court upheld death penalty.
The Government voted against the UN General Assembly calling for
a moratorium on death penalty, while on the other hand theLaw
Commission of India submitted a report recommending the abolition of
death penalty.This conflict between Retributive and Restorative Justice
is an important reason for the ineffective implementation of Criminal
Justice System and the increasing rate of recidivism.
It may be recommended that more restorative measures be taken
with respect to offences that are not very serious and counselling
sessions and other restorative activities be conducted. Restoration
or compensation for the victims can also be asked for in some cases
where the damage made to the victim can be compensated. Public
services can also be given as a punishment as it will benefit the society
as well. But in case of grievous offences, which include terrorism and
war against the state as mentioned in the Law Commission report, only
Capital Punishment be awarded. Hence, there will be a continuation of
a combination of both major theories but in a more organised way such
that there is no confusion as to which principle should be applied in
a case. Imprisonment by itself is no punishment if it is not supported
by rehabilitation and repentance. Special officers may be appointed to
ensure the proper mechanism of the Restorative Justice System.

24 Quarts India, May 15 2017
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Analysis
The sample 25 consisted of adults. The questionnaire was distributed
and the responses recorded are summarised below:
Should Capital Punishment be awarded:Approximately 70% of the responses said that capital punishments
should be awarded as they instil a fear in other’s minds. While the
other 30% did not prefer Capital Punishment as it was inhumane and
believed in a second chance.
Right to Life for Wrong doers:When asked about Right to Life, 41% agreed that even wrong doers
also be given Right to life, 18% were indefinite about it and the rest
41% believed that those who committed grievous crimes should not
escape punishment just because they had a Right to Life.
Steps that can be taken to reduce crime rates:The suggestions received for this were legal education especially
for children at school level, strong/ strict enforcement of laws,
rehabilitating facility for juvenile, strict prisons, responsibility of law
enforcement officers to be emphasised, the concept of mutual respect
and ‘live and let live’ be propagated, corrective measures be taken,
awareness campaigns for the public be conducted, public service be
given as a punishment, and understand the reasons behind the crimes
and counselling be given to the offender.
Conclusion
From the above it can be concluded that though many support
Capital punishments, they also respect the Right to Life and some
also suggested Restorative methods (rehabilitating, public service,
corrective methods, etc.) even when they support Retributive Justice
(Capital Punishment).

25 Sample size was small and hence cannot conclude with the result.

Understanding Causes of Rape:
A Socio-Legal Perspective
*Vandana Sharma
I.

Introduction

Every time there is a heinous case of rape that depicts the extent
of human depravity, everyone from intellectuals, legal scholars and
parliamentarians jump on a bandwagon trying to identify the underlying
causes for it. The blame is put on the victim, her clothes, the western
culture or the misogynistic culture. Such discussions and debates die
down pretty quickly and all is forgotten till the next incident occurs. It
is important to identify the causes of such incidents because a solution
can be drafted and implemented only once the problem has been
identified. Otherwise, it will all be an exercise in futility.
This paper is an attempt to understand and identify the causes of
the rising rates of rapes in India. The paper takes a socio-legal approach
to understand the issue. The causes have been discussed in four
sections— the institutional bias against women, the dualistic nature
of the Indian society, the discrimination faced by Indian women and
the criminological analysis. Most of the times, these factors overlap,
like the impact of culture on institutions leading to the perpetuation of
patriarchal and misogynistic ideals.
II. Institutional Bias
There is no denying the fact that institutions of governance in
India have failed in ensuring gender equality and provide safeguards
to women. The Legislature has failed to shed its sexist outlook and
provide equal opportunities to women. The executive and the police
have failed in implementing the laws properly, which is why the laws
even after amendments fail to act as a deterrent. The judicial outlook
has improved and has become women-friendly in recent years, but
there have been many judicial decisions that reflect the patriarchal
and sexist mindset.
A. The Legislature
The inherent bias in the Indian Legislature can be seen in two
main ways— one in the under-representation of women leaders and
parliamentarians and the other, in the orthodox and misogynistic
views held by the existing leaders of the country.
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In the 17th Lok Sabha, out of 542 members, only 78 are women.1
Mere 14% of women represent about half of the country’s population.
The Women’s Reservation Bill (that seeks to reserve 1/3rd of the seats)
lapses every time it is introduced.2 Even the very few women that have
managed to become parliamentarians are the relatives of the already
established political leaders.3 In 2019, more than 50% of women
candidates were related to an already established leader.4
This lack of representation can be attributed to the discrimination
and the fear of sexual violence faced by women.5 Politics is rarely a
career choice for the Indian women and the ones who join without any
backing are often frowned upon. The women journalists 6 and leaders7
are a constant target of slut-shaming and rape threats.
The thread here weaves into the other facet of the fabric of
misogynistic legislature. The statements made by the Indian
Parliamentarians, usually after a rape incident reflect the attitude of
the public. These are the opinions held by the people who form the
majority and are not part of the group that goes out to protest. There
have been statements blaming Chinese food,8 Clothes,9 Condom Ads,10
1

Seventeenth Lok Sabha Women Members, Available at http://164.100.47.194/
loksabha/members/women.aspx Last visited on 23.07.2019.
2 PRS Legislative Research, Women’s Reservation Bill [The Constitution (108th
Amendment) Bill, 2008], Available at http://www.prsindia.org/billtrack/womensreservation-bill-the-constitution-108th-amendment-bill-2008-45/ Last visited on
23.07.2019.
3 Amrita Basu, “Women, Dynasties, and Democracy in India”, in Kanchan Chandra,
Democratic Dynasties: State, Party, and Family in Contemporary Indian Politics,
Cambridge University Press, UK, (2016), pp. 133-140.
4 Gilles Verniers and Christophe Jaffrelot, “Explained: Why so many MPs are dynasts”,
The Indian Express, May 27, 2019.
5 Martha C. Nussbaum, “Women’s Bodies: Violence, Security, Capabilities”, 6(2)
J. Hum. Dev. Capab., 167 (2005).
6 Rana Ayyub, “In India, Journalists Face Slut-Shaming and Rape Threats”, The New
York Times, May 22, 2018.
7 Kamaljit Kaur Sandhu, MHA directs Mumbai Police to take legal action over rape
threats issued to Priyanka Chaturvedi’s daughter, Available at https://www.
indiatoday.in/india/story/mha-directs-mumbai-police-to-take-legal-action-overrape-threats-issued-to-priyanka-chaturvedi-s-daughter-1276737-2018-07-03 Last
visited 23.07.2019.
8 India Today Online, Don’t eat chowmein, it leads to rape, says Haryana khap leader,
Available at https://www.indiatoday.in/india/story/khap-rape-chowmein- 1188522012-10-16 Last visited 23.07.2019.
9 Tejas Mehta, No Bikinis, No Short Skirts, No Pubs: Goa Minister’s Formula for Women’s
Safety, Available at https://www.ndtv.com/india-news/no-bikinis-no-short-skirtsno-pubs-goa-ministers-formula-for-womens-safety-582786 Last visited 23.07.2019.
10 TNN, CPI leader blames Sunny Leone’s condom ads for rapes, Available at https://
timesofindia.indiatimes.com/entertainment/hindi/bollywood/news/CPI -leaderblames-Sunny-Leones-condom-ads-for-rapes/articleshow/48782726.cms Last visited 23.07.2019.
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Mobile Phones,11 adventurous women,12 advocating child marriage 13 to
calling the women protesting against rape as “dented and painted”. 14
The parliamentarians in India have blamed rape on everything but the
poor criminal justice system and the patriarchal society. Ironically,
most of them have a criminal record themselves.15
The Legislature has failed to frame laws that help in the emancipation
of women. Rather, it is working to keep the old orthodox systems
alive.16 Sadly, there are also contradictions in the stand of the present
legislature depending on the religion of the victims as far as the rights
of women are concerned.17
B. The Judiciary
Although the judiciary has been on a spree of liberal womenfriendly decisions, there have been a number of cases that reflect the
patriarchal mindset especially while dealing with the evidence of the
prosecutrix. The decision in the Mathura Rape case 18 was one of the
most criticised19 judgments in which the victim was disbelieved as she

11 PTI, Bihar minister blames mobile for surge in rapes, Available at https://www.
hindustantimes.com/india/bihar-minister-blames-mobile-for-surge-in-rapes/storyc5FBVIVLhmP8N7dYnyTFJM.html Last visited 23.07.2019.
12 TNN, Soumya murder: CM remark has city fuming, Available at https://timesofindia.
indiatimes. com/city/delhi/Soumya-mur der -CM-r emark-has-cit y-f uming/
articleshow/3553662.cms, Last accessed 23.07.2019.
13 Janaki Fernandes, Girls being raped? Marry them ASAP, says Om Prakash Chautala,
backing khaps, Available at https://www.ndtv.com/india-news/girls-being-rapedmarry-them-asap-says-om-prakash-chautala-backing-khaps-501345, Last accessed
23.07.2019.
14 Sabyasachi Dasgupta, Delhi protests are by ‘dented and painted’ women: President
Pranab’s son, Available at https://www.ndtv.com/india-news/delhi-protests-areby-dented-and-painted-women-president-pranabs-son-508663,
Last
accessed
23.07.2019.
15 Association for Democratic Reforms, Lok Sabha Elections 2019 Analysis of Criminal
Background, Financial, Education, Gender and other details of Winners, Available at
https://docs.google.com/viewerng/viewer?url=https://adrindia.org/sites/default/
files/Analysis_Report_of_Crimin
Criminal_and_Financial_Background_Details_of_
Winners_in_Lok_Sabha_2019_Elections.pdf Last visited 23.07.2019.
16 Abantika Ghosh, Govt stand on marital rape: An indignity to women, Available at
https://indianexpress.com/article/beyond-the-news/marital-rape-criminalisationg o v t - st an d - a n -i n di gn it y -t o -w o m e n - d el hi - hi gh - c o u r t - m a r r ia g e - se x u a l violence-4821911/ Last visited 23.07.2019.
17 News18, Why Not Apply Triple Talaq Logic in Sabarimala Debate: Sitaram Yechury’s
Poser to Modi Govt, Available at https://www.news18.com/news/india/what-notapply-triple-talaq-logic-in-sabarimala-debate-sitaram-yechurys-poser-to-modigovt-1914335.html Last visited 23.07.2019.
18 Tukaram v. State of Maharashtra, (1979) 2 SCC 143.
19 Upendra Baxi, Vasudha Dagamwar et.al., “An Open Letter to the Chief Justice of
India” 4 SCC J-17 (1979).
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was used to sexual intercourse. Similarly, in the Bhanwari Devi case,20
the accused were acquitted by the Trial Court as respectable middle
aged-persons of upper caste could not have raped a woman of the
lower caste.
In its 84th Report, the Law Commission stated that that the victim
of rape suffers two crises- the rape and the trial. While the first violates
her dignity and privacy, the latter makes her relive and state the same
in a new setting.21 “Going to the court, for the victim, is as much of crisis
as the rape itself.”22 Thankfully, due to recent reforms, the situation, as
far as rape trials are concerned has improved considerably.
The Courts in India, instead of deciding on law and fact, had
become moral judges deciding on the basis of their perception of the
victim. In a case,23 the Supreme Court listed the various characteristics
of western women (gold diggers, psychologically neurotic, vengeful etc.)
which makes them likely to file a false complaint. According to the
Court, as Indian women were chaste and of higher moral character,
they would not file a false complaint. The main reasons, according to
the court, were that she would lose the love and respect of her husband
or fail to find a suitable match if unmarried. Therefore, according to
the Supreme Court, the testimony of the prosecutrix can be accepted
without corroboration.
Although the decision was welcomed, the twisted logic that was
used to reach the conclusion cannot be justified. By listing out the
qualities of a Western woman and contrasting her with her Indian
counterpart, the court perpetuated the idea that rape was something
terrible and would ruin the victim’s life. They failed to treat rape like
any other crime and connected it with honour. This idea of honour is
one of the reasons there is so much underreporting of the crime.24 In a
later judgement, the Supreme Court, although relying on similar ideas,
talked about the psychological impact of rape on an Indian woman and
warned against treating her as an accomplice.25
20 Vijay Jungthapa, Women’s group shaken after Jaipur court dismisses Bhanwari Devi
rape case and clears accused, Available at https://www.indiatoday.in/magazine/
special-report/story/19951215-womens-group-shaken-after-jaipur-court-dismisses-bhanwari-devi-rape-case-and-clears-accused-808044-1995-12-15 Last visited
23.07.2019.
21 Law Commission of India, Rape and allied offences some questions of Substantive
Law, Procedure and Evidence, Report No. 84 (April, 1980).
22 Ann Wolbert Burgess and Lynda Lytle Holmstrom, Rape: Victims of Crisis, Robert
Vrady Co., Bowie, Maryland, (1974), p. 197.
23 Bharvada Gohinbhai Hirjibhai v. State of Gujarat, (1983) 3 SCC 217.
24 W. David Allen, “The Reporting and Underreporting of Rape”, 73(2) South. Econ. J.
623 (2007).
25 State of Maharashtra v. Chandraprakash Kewalchand Jain, (1990) 1 SCC 550.
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The Courts in India depend on sexist myths and old age conceptions
while sentencing in rape cases. Prof. Mrinal Satish of NLU, Delhi
analysed more than 800 Supreme Court and High Court judgments
from 1984 to 2009 and found that the courts in India still sentence
based on some sexist myths.26 The Courts are likely to sentence harshly
if the victim was a virgin than if she was married, as the rapist ruined
her chance of getting married and living a respectful life.27 The Courts
also are likely to sentence lightly if there were no injuries on the body
of the victim because lack of injuries may imply consent. The Courts
also consider Acquaintance Rapes to be less traumatic than stranger
rapes. The excuses of ‘passion’, ‘revenge’, ‘youthful exuberance’ etc
are accepted and often act as mitigating factors. Hence, Prof. Mrinal
argues for a uniform sentencing guideline for courts in India.
Still, most of the recent cases have championed the cause of
women,28 but there are many that have patriarchal undertones.29
C. The Police
The Justice Verma Committee Report (2013) noticed that the police
in India was used to attaching the ideas of shame and honour to the
rape cases. They were prone to assuming certain things about the
victim and the accused even before registering the FIR. The victimblaming often led to police inaction. According to the Committee, this
was primarily due to— the poor situation of women in society, the
shame-honour theory, and the fact that the police officers being males
believed themselves to be the ‘moral judge’ of the society.30
The Committee noticed that the male police officers were unlikely
to take the rape reports seriously.31 There is also an institutional bias
against the poor, women and children in the police system. 32 There is
no dearth of cases in which the police officers themselves are involved
in crime against women.33 There is severe under-reporting of rape cases
26 Mrinal Satish, Discretion, Discrimination and the Rule of Law Reforming Rape
Sentencing in India, Cambridge University Press, New Delhi, (2017), p. 107.
27 Madan Gopal Kakkad v. Naval Dubey, (1992) 3 SCC 204.
28 Joseph Shine v. Union of India, (2018) 2 SCC 189; Independent Thought v. Union of
India, (2017) 10 SCC 800; Shayara Bano v. Union of India, (2017) 9 SCC 1; Indian
Young Lawyers Assn. v. State of Kerala, 2018 SCC OnLine SC 1690.
29 Meera Emmanual, Punjab and Haryana HC grants bail to former JGLS rape convicts ,
shames “promiscuous” victim, Available at https://barandbench.com/punjabharyana-hc-bail-rape/ Last visited 23.07.2019; Mahmood Farooqi v. State (NCT of
Delhi), 2017 SCC OnLine Del 6378.
30 Justice Verma Committee, Report on Amendments to Criminal Law, (2013), Ch 3, ¶ 37.
31 Ibid at Ch 3, ¶ 57.
32 Nita Bhalla, Analysis: How India’s police and judiciary fail rape victims, Available
at
https://in.reuters.com/article/india-delhi-gang-rape-women-safety-policidINDEE90F0AY20130116 Last visited 23.07.2019.
33 Tukaram v. State of Maharashtra, (1979) 2 SCC 143; DIG v. Samudiram, (2012) 11
SCALE 420; Sunil Atmaram More v. The State and Ms. X, 2011 SCC OnLine Bom 622.
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in India.34 The failure of the police in dealing with the cases of rape is
plainly visible.35 In addition to the patriarchal attitude, the investigation
by the police and contamination of evidence often leads to acquittal, 36
which defeats the morale of the victim. It is one of the reasons that the
law fails to deter crimes. There is a need to reform, sensitise and train
the police forces in India.
III. India’s two levels
It is often said that India operates at two levels- one the developed
and modern India and the other underdeveloped and backward Bharat.
These terms are often used to describe the ever-increasing divide
between the urban and rural India. The Indian Constitution grants
everyone equal protection of the law.37 But, there is a huge disconnect
between the people who have access to the modern means of justice
and the ones who are still being governed by customs and traditions.38
The existence of these two levels is manifested in increasing income
inequalities, growing population and lack of opportunities.
A. Overpopulation
The evolutionary biological theory of rape states that if an individual
is unable to satisfy his basic needs legitimately, he may turn to the
illegitimate ways to fulfil them.39 India is overpopulated and the men
far exceed the women. This huge mismatch between the number of
men and women can have either of the four implications— (i) as women
become rare, their value increases and they are treated and educated
better, resulting in lowering dowry and other crimes against women;
or (ii) the women from other poorer countries are brought in to fill the
vacuum (for instance purchased Bihari brides in Harayana); 40 or (iii)
there is a rise in prostitution with one women having multiple sexual
34 Pramit Bhattacharya, 99% Cases of sexual assaults go unreported, govt data shows,
Available at https://www.livemint.com/Politics/AV3sIKoEBAGZozALMX8THK/99cases-of-sexual-assaults-go-unreported-govt-data-shows.html
Last
visited
23.07.2019.
35 Kanwardeep Singh, Upset with police refusing to file FIR, rape victim commits suicide,
Available at https://timesofindia.indiatimes.com/city/bareilly/upset-with-policerefusing-to-file-fir-rape-victim-commits-suicide/articleshow/65614482.cms,
Last
visited 23.07.2019.
36 Anuradha Nagaraj, With new DNA labs, India tackles backlog of sexual assault cases,
Available at https://in.reuters.com/article/india-crime-women/with-new-dna-labsindia-tackles-backlog-of-sexual-assault-cases-idINKCN1L818E, Last visited 23.07.
2019.
37 The Constitution of India, 1949, art. 14.
38 Verma Committee Report, supra note 30, at Ch 1, ¶ 25.
39 Randy Thornhill, “The Biology of Human Rape”, 39(2) Jurimetrics, 145 (1999).
40 Sukhbir Siwach, In Haryana, get a bride for Rs 1,000 from Bihar, Available at https://
timesofindia.indiatimes.com/city/chandigarh/In-Haryana-get-a-bride-for-Rs-1000from-Bihar/articleshow/7003264.cms, Last visited 23.07.2019.

Understanding Causes of Rape: A Socio-Legal Perspective

459

partners; or (iv) there is a rise in the cases of rape.41 Unfortunately, in
India, the (iv) has manifested itself with a rise in rape cases.
The overpopulation is also directly linked with lack of opportunities,
which lead to rage and if there is a lack of agency to challenge the
said rage, there may be an increase in violent crimes against the
vulnerable section, i.e. the women. Overpopulation is also a sign of
lack of awareness about safe contraceptives and absence of woman’s
say as to her own body and lack of control on her body. Her existence is
reduced to just being a baby-making machine— which is just another
facet of patriarchy.
B. Income Inequalities
There is a positive relationship between criminal behaviour and
the socio-economic conditions of the individual. “Criminal violence,
including rape is more a consequence of relative than absolute economic
deprivation.”42
India is one of the youngest countries in the world. The youngsters
whose parents migrated to urban areas to provide them with better
facilities face immense pressure from the society as well as their
parents. There are very few employment opportunities, even though
the cost of education continues to rise. Most of them are forced to work
in informal/casual sector. This brings a great deal of frustration for
persons who have been coddled and spoiled since childhood.
This is aggravated by the culture of hyper-masculinity. As the
avenues for recreation get expensive, the relatively poorer sections of
the society look for recreation elsewhere. The streets become a stage for
violence, drugs and eve-teasing. This need can often get manifested in
violent crimes against women.
The crimes against women are also a manifestation of increasing
frustration of Indian men. The brunt of the frustration of no opportunities
is faced by the even more vulnerable section of the society—women.43
C. Culture
The difference in the cultures of the urban and rural India has led
to a phenomenon that can be termed as ‘the crisis of sexuality’. There
are two different cultures- modern urban India is enjoying liberal and
has a sex-positive attitude (dating, live-in relations etc.). Conservative
41 Jefferson M Fish, “Rape Protests in India—The Population Connection”, Psychology
Today, 4 January, 2013.
42 Ruth D. Peterson and William C. Bailey, “Rape and Dimensions of Gender
Socioeconomic Inequality in U.S Metropolitan Areas”, 29(2) J. Res. Crime Delinq, 174
(1992).
43 Praveen Swami, Rapist in the Mirror, Available at http://www.thehindu.com/opinion/
lead/the-rapist-inthe-mirror/article4295240.ece, Last visited 23.07.2019.
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rural India observes and is envious of it and tries to emulate it. The
failure to imitate it successfully may breed disdain and hatred towards
the opposite sex.
a. Rape Culture
Rape Culture refers to the environment or the culture that trivialises
and normalises sexual assault.44 This trivialisation occurs via popular
media and can be seen in the way people interact on a day-to-day
basis. For instance, in India, the glorification of stalking in movies,
objectification of women in item-songs, the women-based curse words
used by people in their general parlance are all instances of the
prevalence of rape culture. The perpetuation of this kind of behaviour
results in trivialising and diminishing the pain of a rape victim. The
rape culture in state’s like Haryana is so pervasive that even girls as
young as eight believe that a woman roaming around late in the day
is ‘asking for it’.45 Statements like ‘it take two hands to clap’, ‘women
should not go outside’ and ‘was needed to put her in her place’ are
often used to justify rape and blame the victim.46

Figure 1

Rape Culture Pyramid

Trivialising and normalising sexist and misogynist attitudes
reflected in jokes/comments can manifest themselves into violence
against women. The normalisation of an issue leads to its aggravation.
44 Dianne F. Herman, “The Rape Culture”, in Jo Freeman, Women: A Feminist
Perspective, Mayfield Publishing Co., California, (1984) pp. 45-53.
45 Meghnad Bose and Asmita Nandy, Documentary: Why do Haryana’s Old and
Young Blame Women for Rape?, Available at https://www.thequint.com/videos/
documentaries/rape-is-consensual-inside-haryanas-rape-culture, Last visited 23.
07.2019.
46 Ibid.
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The following infographic by the organisation 11th Principle Consent!
explains how rape culture perpetuates violence against women 47—
b. Misplaced Morality
The morality of Indian Culture is misplaced. For instance, in many
cases, the victim is made an offer to marry her rapist in exchange
for dropping the case. It is so because it is believed that the harm
caused to the woman is not because her bodily integrity was violated,
but because now she is a damaged good, who no one will marry. Hence,
the Marry-your-rapist offer is considered to be an acceptable reaction
to the incident of rape.48 Fortunately, the Supreme Court has clarified
the position and held any kind of compromise in a rape case to be
unacceptable.49
In most of the cases, it is the victim who is ostracised and even
rebuked whereas the perpetrator does not suffer that extent of
societal disapproval. The society questions the victim and excuses the
perpetrator because “boys will be boys”. It is as if the parameters to
lead a moral and virtuous life apply only to women.
c. Twisted sense of Perceived Honour
Rape is not treated as any other offence. The idea of shame and
honour is usually attached to it. This loss of honour and shame is
that of the victim and not of the accused. It is not that the accused is
celebrated, but the victims of rape suffer more than the victims of other
offences. The victim often internalises the incident and blames herself.
The constant victim-blaming by society does not help.
As discussed before, the Courts are likely to give harsher sentence
if the victim was a virgin. It is because it is believed that a woman’s
virginity is something of great value and its loss would dishonour
her. It is submitted that just because the victim was a virgin does not
make the crime any worse than if she would have been married or
had kids. The Indian culture places a great deal of importance on the
idea of chastity and moral character of women. The offence of rape is
considered terrible not because it violates the bodily integrity and the
fundamental rights of the victim, but because it brings her dishonour
and makes her “damaged goods.”50 To quote Sohaila Abdulali—
47 Jaime Chandra, Rape Culture Pyramid, Available at http://www.11thprincipleconsent.org/consent-propaganda/rape-culture-pyramid/,
Last
visited
23.07.
2019.
48 Brinda Karat, When a Judge Suggests a Woman Marry Her Rapist, Available at https://
www.ndtv.com/opinion/jayalalithaa-this-rape-victim-needs-your-attention-777041,
Last visited 23.07.2019.
49 State of M.P. v. Madanlal, (2015) 7 SCC 681.
50 Carol V. Hores, Rape, Tobey Publishing Co., New Canaan, C.T., (1974) p. 4.
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“Rape is horrible. But it is not horrible for all the reasons that
have been drilled into the heads of Indian women. It is horrible
because you are violated, […] and hurts you in the most intimate
way. It is not horrible because you lose your “virtue.” It is not
horrible because your father and your brother are dishonored. I
reject the notion that my virtue is located in my vagina, just as I
reject the notion that men’s brains are in their genitals.[…] If we
take honor out of the equation, rape will still be horrible, but it
will be a personal, and not a societal, horror. We will be able to
give women who have been assaulted what they truly need: not
a load of rubbish about how they should feel guilty or ashamed,
but empathy for going through a terrible trauma.”51
d. Victim Blaming
Among the many things that rapes have been blamed on, nothing
is worse than blaming the victim. As has been discussed before, the
commodification of women and considering them sex-objects has led
to a tendency to blame women.52 They are blamed for dressing scantily,
being flirtatious or inviting advances from the opposite sex. Statements
like ‘she was asking for it’ are used to justify the crime. But it is
submitted that this is far from the truth. The range of victims of rape
ranges from a few months old to a 100-year old woman. In no stretch of
imagination can they be said to be asking for it. Victim blaming is also
a manifestation of the rape culture.
Victim blaming is not specific to India. In 2018, protests erupted
in Ireland after a rape accused was acquitted of the offence of raping
a teenage girl because she was wearing “a lacy thong”. The defence
lawyer showed her underwear in the court and argued that “she was
asking for it.” The issue was even raised in the Irish Parliament. This
led to a series of protests in Ireland.53
IV. The Second Sex
Simone de Beauvoir in her book The Second Sex talks about the
way the patriarchal mindset renders the woman a second-class citizen.
She ends up being ‘the other’, ‘the object’, whereas the man is the
subject- the controller. According to her, a man learns his power and
the woman learns her helplessness. She also talks about the need for
women to balance their productive and reproductive capabilities.
51 Sohaila Abdulali, “I Was Wounded; My Honor Wasn’t”, The New York Times, January
7, 2013.
52 Katharine K. Baker, “Once a Rapist? Motivational Evidence and Relevancy in Rape
Law”, 110(3) Harv. L. Rev., 563 (1997).
53 Valeriya Safronova, “Lawyer in Rape Trial Links Thong With Consent, and Ireland
Erupts”, The New York Times, 15 November, 2018.
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As, in a capitalist society, it is important for every person to prove
his/her utility and productivity to get paid enough, the woman’s
productivity is hindered by her reproductivity. Just to stop her from
pursuing career goals of her own, she is given illusory respect in the
name of motherhood. As she says—
“Given that one can hardly tell women that washing up saucepans
is their divine mission, they are told that bringing up children is
their divine mission.”54
The woman is rendered a second-class citizen and is not allowed or
even expected to participate in political discourse, science or technology.
Her life gets limited only to raising children and taking care of family.
The main submissions in this point are based on the idea of
femininity and the characteristics and the standards associated with
them. This idea of a gentle feminine soul forces women to conform to the
standards that are detrimental to their own selves. Their importance
and identity become dependent on their relationship with a male.
Most of the anti-rape propaganda also focus on the position of
women in society. For instance, a common slogan against rape is that
you should not rape because the victim woman is someone’s daughter,
sister, wife etc. Here, the fact that the plea is to not rape because
she may be related to a man and not because she is an individual by
herself with rights. She should not be raped even if she is an orphan
and has no one. It is ironic that the rhetoric against rape is itself sexist.
A. Inequality Perceived and Felt by Women
Internalised misogyny is one of the greatest enemies of womenkind.
When a girl child continuously observes the differential and
discriminatory treatment meted out to her, she begins to believe that
she is different and inferior to boys. This unconscious act coupled
with the conscious social and behavioural learning legitimises the
discrimination.55 This happens to such an extent that most women fail
to empathise with other victims and indulge in victim-shaming instead.
B. De Facto Inequality
The Indian Constitution grants everyone the right to equality before
the law and the equal protection of the law. But this de jure protection
has failed to ensure de facto equality. It was observed in the Justice
Verma Committee Report that the women in India have suffered and
have been discriminated against in almost all the spheres, be it health,
54 Alice Schwarzer, After the Second Sex: Conversations with Simone de Beauvoir,
Pantheon, New York, (1984) p. 114.
55 Kumud Sharma and C.P. Sujaya (eds.), Towards Equality-Report of the Committee on
the Status of Women in India, Pearson (2012).
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education, politics, employment, etc.56 The achievements of selective
individual women (frequently quoted Kalpana Chawla, Sania Mirza
etc.) is not the indication of the collective condition of the whole of the
Indian women population.
The right to equality does not mean mere facial equality but also
de facto equality.57 The failure to provide this right to women is not
the failure of the constitution but that of the ruling class. To quote Dr
Ambedkar,
“I feel that the constitution is workable, it is flexible and it is
strong enough to hold the country together both in peacetime and
in wartime. Indeed, if I may say so, if things go wrong under
the new Constitution, the reason will not be that we had a bad
Constitution. What we will have to say is that Man was vile.”58
C. Rape as an instrument of subjugation and asserting dominance
As discussed before, the lack of opportunities leads to frustration
which is often manifested as violence against women. The crime of rape
is all about asserting dominance.59 It grants the illusion of power to
people who have none.
The commodification of sex and women as sex objects as also aided
in making the situation worse for Indian women.60 Having a beautiful
wife/girlfriend is considered to be a matter of pride. They are considered
to be status-enhancing commodities. Rape is an instrument to assert
dominance over them.
IV. The Rapist
All the factors discussed above act as aggravating factors. But,
the fact of the matter remains that there are many persons who live
in the same circumstances and are subject to the same situations,
but not everyone becomes a rapist. There have to be some underlying
psychological factors that make a person prone to be an offender.
Understanding why someone would do it can help us determine if he
did it.61
There have been numerous studies to identify the factors that
motivate a sex offender. There have been various attempts to attach
56 Verma Committee Report, supra note at 30, Introduction, ¶ 21.
57 Ashok Kumar Thakur v. Union of India, (2008) 6 SCC 1.
58 Verma Committee Report, supra note at 30, Introduction, ¶ 46.
59 Julie Goldscheid, “Gender-Motivated Violence: Developing a Meaningful Paradigm for
Civil Rights Enforcement”, 2 Harv. Women’s L. J., 123 (1999).
60 Tom Brook, Does Bollywood incite sexual violence in India?, Available at http://www.
bbc.com/culture/story/20140205-does-bollywood-incite-sex-crimes Last visited 24.
07.2019.
61 Katharine K. Baker, supra note 52 at p. 598.
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a reason to the acts of the offenders, ranging from an evolutionary
perspective 62 to feminist63 and behavioural approaches.64 The most
acceptable view is that in case of rapists, there are some risk factors
like an antisocial personality disorder or being victims of sexual abuse
as a child that is aggravated by the things like alcohol use, groupthink
of hostile attitudes towards women, etc.65
The study of the behaviour of the rapists (or any kind of offenders,
for that matter) has not gained as much traction as the study of rape
victims and the effect of the offence on their lives. It is important to
identify the offender and what motivates him because only then can we
frame policies and introduce reforms that actually tackle the issue and
are not merely an eyewash.
The theories in the early 20th century focused on the role of women
in ‘inviting’ sexual violence and earlier works indulged in a great deal
of victim-blaming.66 The ground-breaking feminist ideas in the 1970s
shifted the focus on the rapist. It was theorised that rape was a man’s
way of controlling the woman. It was about power and not about sex.67
A study of convicted offenders found that the rapists are less likely
to be empathetic towards the victims as compared to the non-sex
offenders.68 If they feel no remorse and get away with it, they are likely
to offend again.69 Most rapists work on the assumption that the victim
deserved it and others believe it is mere reciprocity for what they do for
the woman.70 Like paying for dinner date implies that the woman now
owes him. Rapists consider rape to be low-risk and high-rewarding act
as most women do not report.71
Here, the story comes a full circle. The underlying psychological
tendencies are aggravated and given social acceptance by the rape
62 Randy Thornhill, supra note 39.
63 Sarbani Guha Ghosal, “Socio Political Dimensions of Rape”, 70(1) Indian J. Pol. Sci.,
107 (2009).
64 Lee Ellis, Theories of Rape: Inquiries into the Causes of Sexual Aggression, Hemisphere
Publishing Corporation, New York, 12 (1989).
65 Martie P. Thompson, “Time-varying Risk Factors and Sexual Aggression Perpetration
among Male College Students”, 57(6) J. Adolesc. Health, 637 (2015).
66 Sandra Newman, Why men rape, Available at https://aeon.co/essays/until-wetreat-rapists-as-ordinary-criminals-we-wont-stop-them Last visited 24.07.2019.
67 Susan Brownmiller, Against Our Will: Men, Women & Rape, Simon & Schuster, New
York, 254 (1976).
68 W.L. Marshall and Heather Moulden “Hostility toward women and victim empathy in
rapists”, 13(4) Sage Journals, 249 (2001).
69 J. Woerner, “Predicting men’s immediate reactions to a simulated date’s sexual
rejection: The effects of hostile masculinity, impersonal sex, and hostile perceptions
of the woman”, 8 Psychology of Violence, 349 (2018).
70 Diana Scully and Joseph Marolla, “Riding the Bull at Gilley’s”: Convicted Rapists
Describe the Rewards of Rape”, 32(3) Social Problems, 251 (1985).
71 Ibid.

466

HNLU Journal of Law & Social Sciences

[Vol. V 2019]

culture. The Rape Culture exists because there is a de facto inequality
against women and their access to the economic, political and
educational sphere is limited. This is reflected in the institutional bias
against women which deters them to report the cases of rape and other
violence may have happened against them. This gives further courage
to rapists.
The solution is to identify troubling behaviours and attitudes. It
is important to provide counselling and rehabilitation to victims of
domestic abuse. Children that grew up in abusive homes are more
likely to perpetuate the cycle of abuse and violence.72 It is important
to get rid of toxic masculinity and eliminate the social practices that
reinforce gender roles/ as long as the concept of power from man and
subjugation from woman is not removed, the women will continue to
be victims.
V. Conclusion and Suggestions
The problem of increasing rape incidents is a social problem, as
much as it is a legal one. The problem has to be understood holistically.
It is not possible to form a solution by looking at it narrowly. It is
important to understand the social factors that perpetuate the problem.
The law would be of no use if the causes of the crime are not addressed.
From the discussion in this paper, it can be concluded that there
is no single reason for the rising incidents of rape. It is the result of a
plethora of factors. The Criminal Justice System has been an abject
failure in dealing with the cases of rapes. The conviction rate in 2016
was 25.5%.73 This can be attributed to the improper investigating
techniques and the poor judicial system. In addition to these logistical
lapses, the attitudes and the prejudicial attitude of these agencies add
on to the woes of the victims.
The main issue is not legal but social as the system is the same for
everyone but there has not been an alarming increase in rates of any
other offence. The dichotomous nature of Indian society has led to a
clash of the civilisation of sorts. This is aggravated by the increasing
income inequalities and the overpopulation. Most of the perverse
and grave cases are reported in areas where this clash of liberal and
conservative can be seen (like the Delhi Rape Case or the Shakti Mills
case). The Rape Culture pervades in the country ranging from casual
sexism to more serious gender-based violence. There is a dearth of
criminological research in India that can help us identify patterns and
frame better policies.
72 Praveen Swami, supra note 43.
73 NCRB, TABLE 3A.7 Court Disposal of Crime Against Women Cases (Crime Head-wise)
– 2016, Crime In India- 2016, Available at http://ncrb.gov.in/StatPublications/CII/
CII2016/pdfs/Table%203A.7.pdf, Last visited 23.07. 2019.
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As the problem is multifarious and complicated, the solution also
has to be holistic. Merely introducing amendments as a knee-jerk
response to incidents is not enough. There is an urgent need for social
as well as legal reforms. Though the recent attempts to improve the
rape trials are appreciable, these changes will not have any long-term
effect in absence of social change. In addition to making the existing
institutions more gender-sensitive, it is important to ensure that the
criminal justice system works swiftly and accurately. There is a need
to introduce comprehensive sex education in India to remove the taboo
from the act and to ensure that the coming generations develop a
healthy attitude and proper understanding of concepts like consent
etc. Legal reform would be useless unless it is accompanied by social
reform as well.

Bail To An Overstayed Foreigner –
A Labyrinth
*Vidit Anand
In its conventional sense, tourism has always meant the migration
of people from one place to another for a set purpose for a short time
which is generally leisure. Tourism has always been equated with
leisure and relaxation1; however, with the advancement of technology,
tourism has become dynamic in nature. In the 21 st century, tourism
is ever-evolving and, thus, it becomes a difficult task to define the
term “tourism” precisely. The World Tourism Organisation has defined
tourism as “a social, cultural and economic phenomenon which entails
the movement of people to countries or places outside their usual
environment for personal or business/ professional purposes.2” It is
apparent from the aforesaid definition that the term ‘tourism’ cannot
be restricted to leisure and relaxation only but should also include
its other facets. Some of these facets are medical tourism, business
tourism, sports tourism, etc. The aforesaid finds support from the
fact that the Government of India issues 24 different types of visas to
foreigners to facilitate their entry into and exit from the country.3
A healthy and ever-growing tourism industry is essential for an
economy to survive and to thrive. Tourism has a direct and indirect
relationship with the development of an economy. The growth of the
tourism industry leads to a direct increase in foreign exchange available
with the host country at a given time. Foreigners demand indigenous
goods and services which augments the development of the nation by
providing a boost to the local economy. Tourism in India is a rather
vast industry. Official statistics released by the Government of India
show that in the first six months of 2018, there was an influx of 5.16
million foreigners in the country4. The Government has recognized the
benefits of the influx of foreigners and has, made suitable policies to
facilitate the growth of the industry. To liberalize and to simplify the
visa mechanism in the country, the Government of India introduced
the concept of E-visa in the year 20145. At present, nationals of 166
*
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2
3
4

Advocate, High Court of Delhi
John K. Walton, Tourism, Available at https://www.britannica.com/topic/tourism,
Last visited on 26.06.2019
World Tourism Organisation, Understanding Tourism: Basic Glossary, Available at
http://www2.unwto.org/content/about-us-5, Last visited on 30.06.2019
Ministry of Home Affairs, General Policy Guidelines relating to Indian Visa, Available
at https://mha.gov.in/PDF_Other/AnnexI_01022018.pdf, Last visited on 2.07.2019
Ministry of Tourism, Statement containing brief activities of the Ministry of Tourism
2018, Available at http://tourism.gov.in/sites/default/files/Other/Statement%20
Containing%20Brief%20Activities%20of%20The%20Ministry%20of%20Tourism%20
2018.pdf, Last visited on 29.06.2019
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countries can avail the facility of the scheme. Furthermore, very recently
in the year 2019, visa norms for foreigners seeking to enter the country
were relaxed. A foreigner can now continuously stay in the country
for 180 days as against the previous 60 days. The validity of the visa
issued was also increased from 60 days to 1 year6. Major rebranding
campaigns like “Incredible India” and “Atithi Devo Bhava” have also
been launched in the past by the Ministry of Tourism in collaboration
with the Government of India to further promote the tourism in the
country.
An influx of foreigners in a developing country like India is no doubt
beneficial to the economy but can act as a detriment too. In reality, the
arrival of foreigners is a lot different from what it appears. Foreigners
present in the country tend to commit a crime and have done so too.
The aforesaid statement finds support from the statistics released by
the National Crime Bureau, according to which in the year 2015, a total
of 1278 crimes were registered as being committed by foreigners and
in connection with these crimes, a total of 2057 foreigners had been
arrested7. Similar was the situation in 2016 wherein; the statistics
revealed that a total of 1226 cases were registered against foreigners
for committing crimes while in India8. Another vital statistic revealed by
the Bureau was that the crimes committed by foreigners were almost
three times as compared to the crimes committed against them by the
citizens of India9.
The legislature recognised this distressing situation and certain
powers have been conferred on the Central Government to regulate the
entry, presence, and departure of foreigners to and from India under
the Foreigners Act, 1946. The Act came into force on 23.11.1946 and
extends to the whole of India. The object of the statute is to confer
certain powers on the Central Government which are essential to
regulate the entry and presence of foreigners which “may be or may, in
course of time, become dangerous to the security of the administration
or undesirable for other reasons”10. It shall be relevant to state herein
5

6

7

8

9

Press Information Bureau, Government extends e-Tourist Visa scheme to 36 more
countries and 7 more airports from August 15, 2015, Available at http://pib.nic.in/
newsite/PrintRelease.aspx?relid=124631, Last visited on 4.07.2019
Press Information Bureau, Government liberalized the e-Visa regime making it more
tourist friendly, Available at https://www.indiatoday.in/lifestyle/travel/story/newvisa-rules-indian-passport-holders-need-to-know-1327544-2018-08-30, Last visited
on 4.07.2019
National Crime Records Bureau, Crime in India – 2015, Available at http://ncrb.
gov.in/StatPublications/CII/CII2015/chapters/Chapter%2017-15.11.16.pdf, Last
visited on 6.07.2019
National Crime Records Bureau, Crime in India – 2016, Available at http://ncrb.gov.
in/StatPublications/CII/CII2016/pdfs/NEWPDFs/Crime%20in%20India%20-%20
2016%20Complete%20PDF%20291117.pdf, Last visited on 6.07.2019.
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that in 201511 and 201612, a staggering 66.5% and 53.5% of the
crimes registered against foreigners were under the provisions of the
Foreigners Act, 1946, respectively.
Who is a foreigner under the Act?
The preamble of the Foreigners Act, 1946 reads as follows:
“An Act to confer upon the Central Government certain powers
in respect of foreigners. WHEREAS it is expedient to provide for the
exercise by the Central Government of certain powers in respect of
the entry of foreigners into [India], their presence therein and their
departure therefrom;”
Thus, it is evident from the preamble of the Act that it is only
applicable to foreigners and has no application to a citizen of India.
Section 2(a) of the Act defines a foreigner as “any person who is not a
citizen of India shall be deemed to be a foreigner.” The definition under
the Act is negative as it does not positively define the term ‘foreigner’ but
instead takes a negative approach by excluding all the citizens of India
from the definition. Section 2 of the Act was amended on 19.01.1957;
the amendment implied that any person who was not a citizen of India
on 19.01.1957 was declared to be a foreigner13. Moreover, citizenship is
also conferred on a person if that person was born within the territory
of India and had his domicile within the territory of India at the
commencement of the Constitution14. For any person to be declared
as a citizen of India, he shall attain his citizenship after the aforesaid
date. Therefore, the acquiring of citizenship has to be in accordance
with the due process of law and citizenship cannot be conferred on a
person on extraneous grounds15. When a question as to the nationality
of a person arises, the burden of proof of proving whether the person
is a foreigner or not is placed upon that person who alleges that he is
not a foreigner16.
Procedure to deport illegal foreigners
Section 3(2)(c) of the Foreigners Act, 1946 empowers the Union to
deport a foreigner who is present in the country illegally or if their
presence in the country causes prejudice to the national interests
of the country. The power to deport is absolute and unfettered and,
no interference can be made concerning the subjective satisfaction
10
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of the Union regarding their decision to deport a foreign national 17.
If any foreign national is found in the country without proper travel
documents, then such a person is arrested by a police officer within
whose jurisdiction such a foreigner is found. The information of the
arrest is conveyed to the Ministry of External Affairs and also to the
concerned consulate.
During the period of arrest, foreigners are detained in detention
centres wherein they should be provided nutritional food and
recreational facilities. The standard of living in such detention centres
should be one as mandated by Article 21 of the Constitution of India,
that is, a life worth living. However, the situation in these detention
centres is far away from what it ideally should be. The duty to establish
and maintain these detention centres is placed upon the State
Government. Many of the States have grossly neglected to establish
and set up these detention centres and where such centres have
been established the conditions of these centres is despicable. Some
of the tourism centric states like Goa has only recently established a
detention centre in 201918. Whereas, Karnataka has no such detention
centres to detain such foreigners. Assam has six detention centres with
plans to further increase the number of such detention centres; it is
however brought forth that the situation in the detention centres in
Assam is dire, wherein children who were as old as six years have
been separated from their parents. Moreover, the detention centres
in Assam are overcrowded, and no specific rule/regulation had been
formulated to administer such detention centres19. Keeping the dire
situation in mind, the Ministry of Home Affairs has recently in 2019,
formulated the model detention centre/ holding centre/camp manual
to regulate the functioning of these detention centres. The manual has
been formulated to restrict the movement of a detained foreigner who
is awaiting his deportation after serving their sentence while fulfilling
the mandate of providing the detainee with a decent standard of living.
Bail to a foreigner
The fundamental right of a person to be deemed innocent until
proven guilty by a Court of law is sacrosanct to the Indian justice
system; this makes the concept of granting of bail to an under trial
essential in the criminal justice system. The term bail has not been
defined anywhere in the Code of Criminal Procedure, 1973, however,
17 Dongh Lian Kham & Anr. v. Union of India & Anr., 2015 SCC OnLine Del 14338
18 Divyesh Singh, CM Pramod Sawant inaugurates detention centre for foreigners in
Goa, Available at https://www.indiatoday.in/india/story/cm-pramod-sawantinaugurates-detention-centre-for-foreigners-in-goa-1537836-2019-05-29,
Last
visited on 13.07.2019
19 Harsh Mander, Report on NHRC Mission to Assam’s Detention Centres from 22 to 24
January, 2018, Available at https://drive.google.com/file/d/1skGrqF6L8XnW8nsYb
w2oruAi5yKsuxUx/view, Last visited on 14.07.2019.
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offences under the code have been classified as bailable and nonbailable. The term ‘bail’ has been defined in Black’s law dictionary as
follows:
“A temporary release of a prisoner in exchange for a security given
for the prisoner’s appearance at a later hearing.20”
The principle guiding the adjudication of a bail application is that
‘Bail is the rule and Jail is the exception’21. This general rule, however,
cannot be applied to every case in a straitjacket formula and has
certain exceptions. A bar has been placed on the application of this
principle, where genuine doubts upon the bonafides of the accused
are established by the prosecution. If the prosecution is successful in
establishing a prima facie case that the accused may try to escape from
the jurisdiction of the Court or may interfere with the due administration
of justice, then it is the right of the judge to refuse the grant of bail 22.
The grant of bail to an accused remains on the discretion of the judge,
and this is what is termed as judicial discretion. The Code of Criminal
Procedure, 1973 is notoriously silent on the subject of the parameters
regulating the grant of bail especially when it involves the right of
freedom of a person23.
Lord Mansfield has made the following observation regarding
judicial discretion:
“Discretion, when applied to a Court of justice, means sound discretion
guided by law. It must be governed by rule, not by humour; it must not
be arbitrary, vague and fanciful, but legal and regular24”
Judicial discretion always has to be exercised within certain
boundaries guided by principles of law. The parameters to make the
granting of bail uniform were laid down by the Hon’ble Supreme Court
in the case of Gurcharan Singh v. State25 these parameters are as
follows:
1. Residence in the community – The period or duration of the
residence of an applicant in the community in which he resides
is an indicator of the strong roots of an accused in the society. An
extended period of habitation in the society acts as a benefit for the
accused at the time of granting of the bail.

20 Henry Campbell Black and Bryan A. Garner, Black’s Law Dictionary, West Group,
Minnesota, (2000), p.135.
21 Gudikanti Narasimhulu v. Public Prosecutor, AIR 1978 SC 430.;
22 State of Rajasthan v. Balchand, AIR 1977 SC 2447
23 Supra n. 21
24 Tingley v. Dalby, 14 N.W. 145 (United Kingdom)
25 AIR 1978 SC 179
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2. Employment status, history and his financial condition – Factors
like the employment status of the applicant is also a relevant factor
which is taken into account while considering a bail application.
Another relevant factor to be considered at the same time is the
previous antecedents of the applicant; if the applicant has been
previously accused or a charge sheet has been filed against him,
then the Court would be justified in refusing the grant of bail to the
applicant.
3. Family ties and relationships – Familial relationships are an
essential factor to consider while granting bail to an applicant. The
primary purpose of granting bail to an applicant is to ensure his
presence during trial. If an accused has familial relationships, then
it acts as an indicator that the accused shall not flee from justice.
4. Monetary condition – The financial condition of the applicant is a
relevant consideration while granting bail. Furnishing of surety is
also sometimes a pre-condition to the grant of bail, and thus the
financial situation of the applicant also plays a role in the process.
However, it is also pertinent to note herein that if the applicant
is wealthy and affluent, the Court may deem such a person to be
a flight risk. A person is considered to be a flight risk when the
applicant has the means to escape from the due administration of
justice, and then the Court will be well within its rights to refuse
the grant of bail to the applicant.
However, a paradoxical situation arises when a foreigner is arrested
in the country for committing a crime. Especially more so, when the
accused applies for the grant of bail. The question that so arises herein
is that what would be the circumstances or external factors that would
guide the judge during the granting of bail to the foreigner? In most
cases, the foreigner has no residence amongst the community, while
at the same time not having any familial relationships in the country
and thus, no roots in the society. He may also have no employment in
the country as a foreigner is only allowed in the country for 180 days
for business. Nothing is stopping a foreigner from committing a crime
and leaving the country to escape from the jurisdiction of the Court.
The Court cannot disregard the fact that many a time foreigners have
obtained bail orders from Courts and have misused this liberty to leave
the country. Does this mean that bail shall not be granted to a foreigner
due to the aforesaid circumstances and he shall languish in jail till the
completion of trial? This cannot be the position of law since this would
be in direct violation of Article 14 and 21 of the Constitution of India.
Article 14 states that the State shall not deny any person equality before
the law as well as grant him equal protection of laws, furthermore,
Article 21 of the Constitution states that “No person shall be deprived
of his life or personal liberty except according to procedure established
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by law” It is pertinent to note herein that the term employed in both
Article 14 and 21 is ‘person’ as opposed to the term ‘citizen’, thus, the
protection of equality, life, and liberty as envisaged under Article 14
and 21 of the Constitution is available to all persons irrespective of the
fact whether they are citizens of India or not26.
The Hon’ble High Court of Delhi has held in the case of Anil
Mahajan v. Commissioner of Customs and Anr.27, that discrimination
between bail applicants especially on the ground of their nationality
is impermissible in law; on the other hand, what is permissible is that
different conditions are imposed upon a foreign national so as to ensure
that he does not misuse the liberty so granted to him. It cannot be said
that the foreigner shall languish in jail till the completion of the trial.
Personal liberty as enshrined in the Constitution is too precious a right
to be abrogated arbitrarily and the same has been recognized by the
Courts in a catena of decisions. Expounding upon the importance of
personal liberty and its interplay with the concept of bail the Supreme
Court has held that “In this country, it would be quite contrary to
the concept of personal liberty enshrined in the Constitution that any
person should be punished in respect of any matter, upon which, he has
not been convicted or that in any circumstances, he should be deprived
of his liberty upon only the belief that he will tamper with the witnesses
if left at liberty, save in the most extraordinary circumstances. Apart
from the question of prevention being the object of a refusal of bail, one
must not lose sight of the fact that any imprisonment before conviction
has a substantial punitive content and it would be improper for any
Court to refuse bail as a mark of disapproval of former conduct whether
the accused has been convicted for it or not or to refuse bail to an unconvicted person for the purpose of giving him a taste of imprisonment
as a lesson28”. In Nasimjon Komlov v. Customs29, it was recognized by
the Court that it would be a catastrophic situation if people were going
to be kept in jail or denied bail simply because of their nationality for
this would negate all principles of law while also being violative of the
Constitution. The same view has also been very recently reiterated by
the Hon’ble Supreme Court, holding that no special consideration is to
be accorded to an accused simply because he is a foreign national30.
The primary objective of bail is to secure the presence of the accused
during the trial; it is neither punitive nor preventive. Since a foreigner
has no roots in the society and there is a possibility of him fleeing
26
27
28
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National Human Rights Commission v. State of Arunachal Pradesh, (1996) 1 SCC 742
84 (2000) DLT 854
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from the due course of justice, certain precautionary measures can be
adopted to ensure his presence at the time of trial. The law does not
permit the Court to discriminate between the bail applicants based on
their nationality. Furthermore, it cannot be said that a foreigner will not
be enlarged on bail simply because of his nationality31. Now the question
that arises is that, what are the conditions which can be imposed at
the time of granting of bail to a foreigner? Ordinarily, when a foreigner
is arrested for a crime, his passport is impounded by the investigating
authorities. This act by the investigation authorities mitigates the risk
of the foreigner leaving the country as the accused cannot leave the
country without his passport32. Apart from impounding the passport
of the accused, the Court can also direct the State authorities that no
duplicate travel documents like a passport or visa shall be issued to
the foreigner. The photograph of the foreigner should also be circulated
amongst the immigration offices of the country with a direction that
the foreigner shall not be allowed to leave the country without prior
permission of the Court33. However, a certificate may be issued to the
foreigner stating reasons as to why he does not have the said travel
documents. If the said certificate is not granted, the foreigner would be
subjected to undue hardship. This certificate shall enable the foreigner
to produce a document if required for any other legal purposes 34.
Another condition apart from furnishing a personal bond or sureties
which can be imposed upon the foreigner is that he should report to a
designated officer at regular intervals of time to ensure his presence in
the country. The foreigner may also be directed to furnish the address
of the place where he seeks to reside during the trial 35. The conditions
above are not exhaustive in any way whatsoever, and the Court has
the full authority to impose any condition that it deems necessary in
the facts and circumstances of each case to ensure the presence of the
foreigner at the time of the trial.
An unusual situation has arisen in the present times wherein the
foreigners have started obtaining bail orders after deliberately engaging
themselves in petty crimes. This act is carried out by the foreigner’s
because one of the conditions of the bail order is that the foreigner does
not leave India36. A bail order so obtained by the foreigner indirectly
authorises his stay in India even after the expiry of his visa. The
overstayed foreigners deliberately do this to circumvent the stringent
provisions of Section 14 of the Foreigners Act, 1946.
31
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Lambert Kroger v. State, 85 (2000) DLT 62
Haroub Slaum Sleyoum v. Shri Abdul Kadir, ILR (2009) IV DELHI 152
Christian Chidieere Chukwu v. The State of Karnataka, ILR (2016) KARNATAKA 1232
Mohammed Kunju & Anr. v. State of Karnataka, (1999) 8 SCC 660
Court on its own motion v. State, Suo Moto Writ Petition No. 1 of 2019 [Hon’ble High
Court of Bombay at Goa]
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The immigration authorities issue visa for a specific purpose and
every person to whom such a permit has been issued very well knows
the duration of the visa so granted to him. Any person who stays in
India after the expiry of his visa shall be in contravention of Section
14 of the Foreigners Act, 1946. The Section provides for imprisonment
which may extend for five years along with fine. It shall be noted herein
that it is a trite principle of law that no relief shall be granted to any
person who approaches the Court with unclean hands. It has been
held by the Hon’ble Supreme Court of India that “A person whose case
is based on falsehood has no right to approach the Court and he can
be summarily thrown out at any stage of the litigation.”37. The question
so arises here is that should bail be granted to a foreigner who has
committed an offence for the single purpose of defeating the provisions
of the Act? As has been previously stated, the law does not permit
any distinction between bail applicants based on their nationality.
However, a person, especially an illegal foreigner who remains in India
after the expiry of his visa cannot be allowed to take undue advantage
of the Courts. In such a situation, the foreigner would be entitled to
bail, keeping in mind the particular facts and circumstances of the
case. However, the prosecution shall bring this fact to the notice
of the magistrate at the earliest by filing appropriate applications
whereas, the State/ Immigration authorities shall take emergent steps
to ensure the deportation of such an individual at the earliest. The
State/ prosecution is at liberty to withdraw from prosecution under
Section 321 of the Code of Criminal Procedure, 1973 38. Thus, from
the discussion above, it is apparent, that the trial of cases of foreign
nationals shall be conducted regularly and as per the mandate of
Section 309 of the Code. A paradoxical situation arises after a foreigner
has been granted bail – a foreigner whose visa has expired has no
right to be present in India even for a day 39. The granting of bail to a
foreigner technically authorises his stay in India even after the expiry
of his visa. Thus, when bail is granted to a foreigner, the trial of such
cases must be disposed off as expeditiously as possible. Moreover,
in respect of offences for which the foreigner which has already been
tried, the magistrate shall direct the State to deport the foreigner after
he has served his sentence 40.
Conclusion and suggestions
It is rather imperative to state that the aforesaid discussion does not
mean that under no circumstances can a foreigner be denied the benefit
of bail. Each case has to be adjudged on its facts and circumstances.
37
38
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In fact, many a time, foreigners have been denied the benefit of bail,
keeping in mind the flight risk that they pose, the gravity of the offence
and other allied factors41. What requires our immediate attention is
that an official memorandum dated 12.03.2014 has been issued by
the Ministry of Home Affairs wherein the penalty that is levied upon a
foreigner before he is deported is specified. The specified penalty varies
on the duration of overstay in the country by the foreigner. The said
penalties have now been revised by the Foreigner Regional Registration
Office (FRRO). An increase of 2 – 10 times the previous amount of
penalty can be observed in the revised circular42. The disturbing fact
that needs to be brought forth here is that this circular runs contrary
to the provisions of the Foreigners Act, 1946, the Foreigners Order,
1948 and other allied legislation. Any foreigner who has overstayed in
India has the option to pay a monetary fee and escape any punishment
that he may be liable to face under the provisions of the Foreigners Act,
1946. This memorandum is alarming as it provides that any foreigner
who has stayed in India for a period exceeding two years can pay a fine
of $500 and escape the term of imprisonment as envisaged under the
Foreigners Act, 1946. If this practice is to be adopted, then Section 14
of the Foreigners Act, 1946 shall become virtually otiose 43. The visa
issued to a foreigner is the single document which authorises his stay
in India, and an expired visa confers no right upon the foreigner to
stay in the country. A foreigner has no excuse to stay in the country
especially after the expiry of his visa; he knows when his visa is about
to expire and he shall be bound to take all the necessary steps to extend
his visa so that his stay in the country is not illegal. The foreigner
has to apply to the FRRO/ Bureau of Immigration at least 60 days
prior to the date on which his visa/residential permit shall expire 44. An
instance of this may be given herein, a foreigner who is in the country
for medical treatment very well knows the duration for which his
treatment shall continue. If any medical complication arises, he or the
person accompanying him, should undertake all the necessary steps
that may be required to get his visa extended. It is imperative to state
herein that, if there is any delay in filing an application with the FRRO,
the delay may be condoned at their discretion after levying a penalty
of $3045. The author at this stage prays that the office memorandum
41 Egbe Dokun James Taiwo v. State of West Bengal, C.R.M. No. 14546 of 2013 [Hon’ble
High Court of Calcutta (Appellate Side)]; Christian Chidieere Chukwu v. The State of
Karnataka, ILR (2016) KARNATAKA 1232
42 Ministry of Home Affairs, Financial penalty regarding overstay and visa violations,
Available at https://indianfrro.gov.in/eservices/Financial_Penalty.pdf, Last visited
on 24.07.2019
43 Supra n. 34
44 Bureau of Immigration, Requirements for Extension of Visa, Available at https://boi.
gov.in/content/requirments-extension-visa, Last visited on 27.07.2019
45 Ibid.
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so issued by the Ministry of Home Affairs and as revised by the FRRO
shall be reconsidered by the Ministry for it makes the provisions of the
Foreigners Act, 1946 nugatory.
India, as a country is facing severe threats to its sovereignty,
integrity, and security due to terrorism and other allied illegal activities,
carried out by undocumented/illegal foreigners. Illegal foreigners
are present in the country en masse 46, and until and unless positive
steps to deport such foreigners are not taken by the authorities, this
distressing situation shall deteriorate even further. Therefore, it shall
be in the interest of the security of the country if the trial of such
illegal/overstayed foreigners shall be commenced and completed as
expeditiously as possible.

46 Ministry of Home Affairs, Monitoring stay of foreigners, Available at https://mha.
gov.in/MHA1/Par2017/pdfs/par2015-pdfs/ls-151215/2658.pdf, Last visited on
29.07.2019.

Copyright of Items Created By Artificial
Intelligence
*Sourish Roy
A) Introduction
With the advent of high-end computing power, advanced algorithms
along with Big Data analytics, more and more items are being produced
by artificial intelligence (AI) - be it artworks, predictive analysis reports,
literary articles and even speech and music. In this article we shall
strive to analyze this new source of creative work, with the underlying
copyright issues in mind and the challenges and shortcomings of
existing laws with regard to the same.
In proceeding to figure out whether copyright subsists in works
created with the aid of artificial intelligence, we shall briefly look at
the three triads of protection through copyright i.e. originality, idea
& expression dichotomy and fixation - along with ownership and
authorship. In doing so, we’ll look at some legal provisions, primarily
the law in India and the U.S.A. along with other aspects of copyright.
Thereafter we’ll see where artificial intelligence and works created
through it fits in this matrix.
“Section 13 of the Indian Copyright Act protects by statute - the
copyright, in ‘original’ literary, dramatic, artistic, musical works and
also cinematographic films and sound recordings; among other works.”
In an infringement suit for copyright the plaintiff would necessarily
have to establish the originality of his creation, if it is a work of the
above mentioned types; except films. It is to be noted however, that
the word “originality” is itself not defined in the Act. Courts in India
have relied upon several doctrines laid down in copyright cases of other
jurisdictions like the UK and the US; for their judgments. Moreover, for
cinema\films and recordings of sound of any kind, the word ‘original’
is not mentioned as a requirement.
From the standpoint of originality, for eligibility of copyright two
conditions have to be satisfied (i)

it should not be copied from others and

(ii) it should satisfy the threshold of originality;
Both in India and the US, originality is a requirement for protection
through copyright. In “Mazur v. Stein”1, Supreme Court of US had
stated “Unlike a patent, a copyright gives no exclusive right to the art
* Advocate, High Court of Kolkata
1 347 U.S. 201, 217 (1954)
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disclosed; protection is given only to the expression of the idea-not the
idea itself”. The US Congress has, since then, assimilated this into
the Copyright statute of United States which states: “In no case does
copyright protection for an original work of authorship extend to any idea,
procedure, process, system, method of operation, concept, principle, or
discovery, regardless of the form in which it is described, explained,
illustrated, or embodied in such work.”2. Additionally, Congress has
stated that a “[c]opyright does not preclude others from using ideas
or information revealed by the author’s work.”. But in case of AI, very
often it so happens that the human creator supplies only the idea and
the actual protectable expression is created by the AI software.
Regarding ownership, Indian Copyright Act3 states “First owner of copyright:- Subject to the provisions of this Act,
the author of a work shall be the first owner of the copyright therein:
Provided that—
(a) in the case of a literary, dramatic or artistic work made by
the author in the course of his employment by the proprietor of a
newspaper, magazine or similar periodical under a contract of service
or apprenticeship, for the purpose of publication in a newspaper,
magazine or similar periodical, the said proprietor shall, in the absence
of any agreement to the contrary, be the first owner of the copyright
in the work in so far as the copyright relates to the publication of
the work in any newspaper, magazine or similar periodical, or to the
reproduction of the work for the purpose of its being so published, but
in all other respects the author shall be the first owner of the copyright
in the work;
(b) subject to the provisions of clause (a), in the case of a
photograph taken, or a painting or portrait drawn, or an engraving or a
cinematograph film made, for valuable consideration at the instance of
any person, such person shall, in the absence of any agreement to the
contrary, be the first owner of the copyright therein;
(c) in the case of a work made in the course of the author’s
employment under a contract of service or apprenticeship, to which
clause (a) or clause (b) does not apply, the employer shall, in the
absence of any agreement to the contrary, be the first owner of the
copyright therein;
4 [(cc) in the case of any address or speech delivered in public, the
person who has delivered such address or speech or if such person
has delivered such address or speech on behalf of any other person,
such other person shall be the first owner of the copyright therein
2 17 U.S.C. § 102(b) – [1988]
3 “The Copyright Act 1957” - Section 17
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notwithstanding that the person who delivers such address or speech,
or, as the case may be, the person on whose behalf such address or
speech is delivered, is employed by any other person who arranges
such address or speech or on whose behalf or premises such address
or speech is delivered;]”
The copyright law in the US has a provision for the concept of
“work made for hire” (“work for hire” or “WFH”) which is different from
“commissioned work”. The former case i.e. WFH is essentially copyright
of the work (e.g. literary, artistic, musical product, etc) that is created by
salaried employees in course of their employment in an entity or under
a person. Though this includes a handful of exceptions of some works,
the copyright for which all interested parties agree by written contract
to some specific clauses and terms, in majority of circumstances the
copyright in this case belongs to the employeer. “Work for hire” is
actually a term defined in the US statute 4, and so it cannot ordinarily
come up simply because the parties to a contract decide to regard it a
“work for hire”. It deviates from the general parlance that the creator of
a creative work is the “author” of that work under the copyright statute
and hence should thus be legally recognized as the de facto copyright
owner. This is done in order to encourage investment in the resources
and facilities required to produce such work. Going by Copyright Act of
US and also in some other jurisdictions, if a work is “made for hire”, the
employer and not the creating employee is regarded as the author – by
law. This principle elaborated here is also called “corporate authorship”
in certain contexts, where the underlying principle is that financial and
other backing to the employee’s efforts is at the behest of the business
house. The employing entity may be a company, a business house an
organization, a newspaper, a society or even an individual.
The circumstances where a creation is to be taken as a “work made
for hire” is given in the “United States Copyright Act of 1976 as5 either (1) a work prepared by an employee, within the scope of employment;
or
(2) a work specially ordered/ commissioned for use, as a contribution
to a collective work, as a part of a movie or other audiovisual work,
as a translation, as a supplementary work, as a compilation, as an
instructional text, as a test, as answer material for a test, or as an atlas
- if the parties expressly agree, in a written instrument signed by them,
that the work shall be considered as a work made for hire.”
Situation (1) governs the situation if and only if the work is done
i.e. created by a person in payroll i.e. an “employee”, and not by an
4
5

17 U.S.C. § 101
17 U.S.C. § 101
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“independent contractor”, as defined by statute6. The “common law of
agency” determines the status of the individual for the purpose of the
“work made for hire” doctrine - as a contract employee or contractor
for commissioned work. The judiciary would take into account several
factors to determine whether the relationship between the parties can
be designated as employer-employee and would thereby come under the
purview of “work made for hire”. In the famous US Supreme Court case
“Community for Creative Non-Violence v. Reid”7, the court affirmed that
common law of agency is the applicable rule to distinguish the rights of
employees of a legal entity from independent contractors commissioned
by that entity; when it comes to the applicability of the “work for hire”
doctrine. The Court gave the reasoning for this as follows:
“In determining whether a hired party is an employee - under the
general common law of agency, we consider the hiring party’s right to
control the manner and means by which the product is accomplished.
Among the other factors relevant to this inquiry; are the skills required,
the source of instrumentalities and tools required, the location where
the work was done, the duration of relationship between the parties,
whether the hiring party has the right to assign additional projects to the
hired party, the extent of the hired party’s discretion over when and how
long he would work for that purpose, the method of payment for the work
done, the hired party’s power and discretion in hiring and paying his
assistants for the work, whether the hiring party is in the business, the
provision of employee benefits in the contract and also the tax treatment
of the hired party. These are embodies in the Restatement § 220(2),
which set forth a non-exhaustive list of factors relevant to determining
whether a hired party is an employee or not.”
By contrast, if the work is made by an independent contractor
brought in for that task i.e. freelancer who is hired temprarily, the
work is to be considered as a “work for hire”, only if all of the conditions
given below are satisfied:
1. “The work must come within one of the nine limited categories of
works listed in the definition above”, namely a)

“a contribution to a collective work”,

b) “a part of a motion picture or other audiovisual work”,
c)

“a translation”,

d) “a supplementary work”,
e)

“a compilation”,

6 US Copyright Office, Circular 9: Work-Made-For-Hire Under the 1976 Copyright Act
7 490 U.S. 730 (1989)
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“an instructional text”,

g)

“a test”,
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h) “answer material for a test”,
i)

“an atlas”;

2. “The work must be specially ordered or commissioned”;
3. “There must be a written agreement between the parties specifying
that the work is a work made for hire - by use of the phrase work
for hire or work made for hire.”
In other words, simply the existence of an agreement\ contract that
a work is a “work for hire” would just by itself not suffice to establish a
work as a “work for hire”. So, in spite of the existence of such mutual
agreement, all rights accruing from the output creation can remain
with the actual creator and not pass to the employer if the above test
is not satisfied. Again, it also has to be a negotiated agreement, though
may not be signed, before the work starts and not a one-sided contract.
Also, “work for hire” of retroactive nature, would not be recognized as
such – “Schiller & Schmidt Inc. v. Nordisco Corp.”8.
The “US Copyright Act (title 17 of the U.S. Code)9 defines a work
made for hire in two parts:
A) a work prepared by an employee within the scope of his or her
employment
or
B) a work specially ordered or commissioned for use 1 (a) to (i) (supra)
….if the parties expressly agree in a written instrument signed by
them that the work shall be considered a work made for hire.”
The US Supreme Court’s judgment in “Community for Creative
Non-Violence” case (supra) laid down the test for “work made for hire”.
The test first ascertains if the outcome of the effort (i.e. the work) is
created by “by (a) an employee or by (b) an independent contractor”
If it is by an employee of a person or that of a legal entity, then
part ‘A’ of the definition above applies and the work will be held as
a “work made for hire”. It is to be noted however, that for copyright
determination, “employee” means an employee as understood common
8 969 F2d 410 (1992)
9 Section 101
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law of agency; and not in the ordinary sense of the term by usage.
Part ‘B’ of the definition above applies if an “independent contractor”
was appointed and he created the work and as such it was “specially
ordered or commissioned” by some requisitioning entity as mentioned
earlier. An “independent contractor” is not considered as an “employee”
under the concept of the general understanding of the common law of
agency. A work of a freelancer i.e. independent contractor would legally
considered as a “work made for hire” only if (a)

“it comes under any one of the nine categories of works listed in
(a) to (i) above” and

(b) “there is an express written agreement between parties” and
(c) “such agreement specifies that the work is a work made for
hire.”
However, these are only indicative – clarity is lacking in determining
which of these factors must be present and which are optional; in
order to prove the relationship through employment as a “work-forhire” case. Moreover, the court’s view was that “mere supervision or
control” over creation of the work, by itself, is not to be considered
as “controlling”. It is obvious that for most practical purposes, bulk
of these constitutive elements are characteristic features of a regular
salary-based employment relationship. It is implied that the output of
an initiative under the purview of employment under such conditions,
is a “work made for hire”, unless a contract to the contra
y
existrs between the parties which stricto-senso follows of the provisions
of the process mentioned earlier for “commissioned works”. Examples
of such “works made for hire, created in an employment relationship”
are • A software program in a specific language that is developed by a
computer programmer or a group of developers, within the scope of
his/ their duty as employees in a information technology company
• A newspaper or magazine article written by a journalist in regular
payroll of a media house for publication in their newspaper or news
website - which employs him as a reporter (and not as a freelance
writer)
• A musical composition by a musician in the music production
company’s payroll
• A sound recording that is the work by the staff who does recording
job on salary in voice recording company
The closer the employment-relationship comes to being a regular,
salaried employment; the greater is the likelihood of it be considered a
work made within the purview and scope of such employment and thus
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fitting the definition of a “work made for hire”. No absolute statutory
standard exists in the first part of the definition in “Section 101 of the
US copyright law” cited above; for determining whether a work is “made
for hire”. So there are opposing legal views at times. Nevertheless, if a
work is “made for hire”, the employer or other entity for which the
work was prepared would be regarded as the owner for the purpose of
copyright registration.
Thus, unless there is a contract to the contrary, the employer whose
requirement and resources were behind the ultimate outcome is the
first legal owner of the copyright on the work created.
The debate begins from here.
Works of Artificial Intelligence (AI) and Copyright Premises:
B) Issue
Regarding products that are output of artificial intelligence, there
are two schools of thought:
One group postulates that ownership of copyright should be
extended to non-humans i.e. the AI machines - hardware and software
combined. The other advocates that instead of expanding the ambit
of “authorship” to include “non-humans”, it would be much more
appropriate and manageable to interpret the terms “employee” and
“employer” in the “made for hire” test; in a manner that would be more
in line with the needs of the modern era. Thus AI would be treated as
employees. There is a third group that says that there should be no
copyright protection to AI-generated material and they should be fully
in the public domain.
As increasing number of creative works started getting generated
by non-human (AI) authors, there was a demand for acknowledging
computer algorithms and learning machines as owners of the copyrights
therein. The U.S. Copyright Office, however, was circumspect and
rather reluctant to accept this faculty of AI in the creative process
and did not allow copyrights of non-human works. Thus on release,
they came to be part of the public domain. It treated AI in a manner
similar to the output of normal computer programs; where the output
belonged to the programmer or the company for which the computer
and the program was installed. Experts also considered this sufficient
till the advent of AI, as the copyright ownership of works which were
computer-output was not in dispute and called “computer-generated”
work. The computer program creating it was nothing but a digital
implement in aid the creative process that resulted in the outcome - the
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mental faculty of the author being the actual source of creation, much
like a pen and paper for literary work. Authors of creative works were
regarded as the creator of the expression (not idea), if the computer
generated works are sufficiently original. Most jurisdictions still require
a human author - for the work to be considered original, as cited in the
beginning of this paper. Copyright laws of some countries, like Spain
and Germany, even explicitly specify that only works of a human being
would be considered eligible for copyright protection.
But gradually, with the advent of higher and higher computing
power, artificial intelligence systems are invented – in which the
computer program is now more than a mere instrument for repititive
instruction execution. It is far different from the object computing
i.e. of meeting the requirement of creating similar repetitive output
in a somewhat assembly-line mode. Rather, nowadays advanced
decision systems, which have replaced traditional workflow systems,
actually make many of the dynamic logic and branching involved in
the computational steps that go to create the final output. So there is
now a process without human intervention, giving the expression to
the idea - in the form its output. It can be argued that this distinction
is still not too wide as to entail a separate law, but the way the legal
system determines the copyright issues relating to these hitherto
unknown types of machine-driven creativity could have much impact
on business aspect of AI. Such artificial intelligence systems are
increasingly being applied to generate works in music, animation, text
writing, forecasts and video games, among others - the nature of the
output being quite original. These works could in theory, be deemed as
belonging to public domain because they are not created by a human
being - hence, not copyrightable, even though original. As such, they
would be freely available for any use by anyone, wanting to use them
for any purpose. That would be a clear disincentive for the companies
creating and trying to generate revenue by selling these works. For
example, investment in an AI system that creates music for animation
albums and cartoons, would not flow in if that such music is not under
the purview copyright law and can be used by anyone without royalty
payment; in absence of the system owners’ business interest protected
by copyright law.
This would, in turn, not only discourage new creation through AI
but would undoubtedly stifle new investment in automated decisionbased computer systems - which have the potential to generate a lot
of new and creative work cheaper and faster - which would in turn
have a salutary effect on mankind at large. Such systems are costly
and require high-end expertise; so if investors find that creations
generated through machine learning based decision systems do not
qualify for copyright protection, they would not invest in them. The
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reason is obvious business sense - there would be no assured revenue
stream to recoup the costs. The effect would be that the much needed
investment in creation and installation of such systems would not
come in. Deployment of AI to handle time-consuming innovative and
creative endeavors as also mission-critical forecasts is critical to the
future progress of technology - given the savings that can accrue in
personnel costs and the impossibility of humans to meet iterative
output to perfection within such compressed timelines.
Copyright law can operate in several plausible ways where such
works with minimal or non-existent human effort are concerned. There
can be complete denial of any protection through copyright for works
generated by a AI-based computer system; or it can give copyright
of such products to the inventor of the AI-program; or to the person
who actually ran the AI-syetm to initial specifications to produce the
ultimate outcome; or the investor at whose instance the system is
created or deployed.
Another somewhat outlandish suggestion, is to attribute copyright
to the AI system itself. While, copyright in AI-produced works have not
really been explicitly denied or prohibited in general, the laws in many
jurisdictions do not allow for “non-human copyright” ownership. For
example, the US Copyright authority has specifically laid down that
it will “register an original work of authorship, provided that the work
was created by a human being.” This approach of the Copyright office
originates from case laws (e.g. “Feist Publications” (supra)) which specify
that copyright law will only give protection to “the fruits of intellectual
labor” that “are founded in the creative powers of the mind”. Similarly,
in an Australian case (“Acohs Pty Ltd v Ucorp Pty Ltd”), the court there
declared that the outcome generated with the application of a computer
is not a work that could be considered eligible for protection under
copyright law. The reason cited by the court is – “it was not produced
by a human”. The Court in Europe i.e. the Court of Justice of the
European Union i.e. CJEU has also held on several occasions, most
notably in the case of “Infopaq International A/S v Danske Dagbaldes
Forening”, that copyright would only apply to original works, and
added as an adjunct condition that such originality must bring out the
“author’s own intellectual creation”. This can be generally understood
to point to the stand that an original work must necessarily reflect
the author’s own thinking and his human personality, which in turn
necessarily implies that a “human author” is necessary pre-condition
for copyright to subsist on the work.
Another option which advocates giving authorship to the AI
programmer or the corporation for which the programmer/ developer
works for gain; would benefit the investor who has purchased the
AI software system for consideration. This is the line taken by a few
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jurisdictions like India, Hong Kong (SAR), New Zealand, Ireland, and
the United Kingdom. This view is best elucidated in UK copyright law,
called the Copyright, Designs and Patents Act (CDPA), in which Section
9(3) lays down:
“In the case of a literary, dramatic, musical or artistic work which
is computer-generated, the author shall be taken to be the person by
whom the arrangements necessary for the creation of the work are
undertaken.”
In addition, Section 178 of the same Act has a statutory definition
of a computer-generated work as one that “is generated by computer in
circumstances such that there is no human author of the work”. The reason
for introducing such provision is to create an exception to the “human
authorship requirements” by recognizing that copyright protection
should come in as a reward for the work that goes into creating an
algorithm-based computer program capable of generating output, even
though the actual creative faculty and expression of idea is coming from
the machine and not directly from the man. Such output, if created
directly by a man would have been considered copyrightable – but here
it is extended to the man behind the machine. Thus it addresses the
issue that has been plaguing most other copyright jurisdictions.
This leaves scope for debate as to who should the copyright law
consider to be the person making the necessary “arrangements” for the
work being generated - the ultimate output. Would it be the programmer\
developer or the user\buyer of that program? In the analogue world,
this is analogous to debating whether copyright should be conferred on
the manufacturer of the writing instrument or the actual writer. Thus
the debate may seem silly at the first glance. But in the digital world
the situation is not so prosaic.
First let us take a simple situation - the case of Microsoft Word
or Excel or PowerPoint; which form part of MS Office suite. Microsoft
developed the programs but obviously, does not own every creative
work produced by using that software; where it is a mere tool. In this
case, say for MS Word, the copyright lies with the ultimate user, i.e. the
author who purchased the program for use as a writing tool; and used
it as such to create his own literary work. However, if we go one step
further, the haziness regarding this distinction starts coming in – from
elementary programs to decision systems to machine learning and
finally to artificial intelligence systems – the difficuly of determination
of actual contribution progressively increases.
When it comes to artificial intelligence algorithms, they are capable
of generating a finite output almost by themselves, the human user’s
input to the creative process may be very nominal – perhaps simply
be to pressing a few buttons or keying in a few boundary parameters
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at the start so the machine can do initiate its own series of action,
which by the way is creative action leading to the ultimate outcome.
It can even decide the path and process for the same in course of
such creative process; based on the machine learning and can also
improve upon this learning as it handles more and more data. We
shall see this in a later example in details. There already exist several
text-generating machine-learning algorithms – available at varying
pricetags, and even though this is an emerging area where research is
ongoing, the available results i.e. the final expression is already beyond
ordinary human expectation or imagination. Stanford PhD student
Andrej Karpathy taught an ANN (artificial neural network) to read
text of specific authors, decode the writing style, identify patterns and
then compose sentences in a particular style. It successfully generated
Wikipedia articles and theatrical dialogue that resembled the dramatic
language of Shakespeare. More recently, Google has come up with
similar algorithms that would talk in human voice and interact with
both human manager as well as IVR to book seats in a restaurant for a
person - it even chooses from alternatives and suggests changes. This
finds reflecion is Oxford dictionary definition of artificial intelligence
as “a computer system which is able to perform tasks which normally
requires human intelligence”.
Some case laws seem to suggest that this issue could be addressed
on a case-by-case basis, pertaining to the facts in question. For
example, in the English case of “Nova Productions v Mazooma Games”10,
the Court of Appeal when faced with issues relating to the authorship
of a computer-based gaming module, held that a player’s input “is not
artistic in nature and that he has contributed no skill or labour of
an artistic kind”. So considering user action on a case by case basis
could be a possible solution to the question of determination of who
would be the owner of copyright. Facts of real-life cases are becoming
more convoluted as use of artificial intelligence by artists are becoming
more prevalent especially in commercial artistry; and as the machines
become more advanced and more intelligent in terms of decisionmaking while producing creative outcome. The distinction between
artwork that is made by a human and that made by a computer are
becoming increasingly difficult to determine in the sense that how
much creative input is supplied by either entity – will it then be a case
of joint authorship? It makes one ponder.
Recent strides in computing power and the advent of Big Data
analytics have enabled machines to be imbibed with the capacity to
learn styles and patterns from large datasets of existing content. The
datasets need not be numerical parametric data in tabular form but
actual prior works of art, like photographs or music from which the
10 [2007] EWCA Civ 219
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AI would machine-learn the styles. The requirement of costly highend server grade machines for this purpose is also no longer there
as Hadoop technology can generate comparable computational power
through an assembly of ordinary commodity-grade computer hardware.
The hardware cost of an AI system is thus drastically reduced - making
the cost of the hardware much less than the software. This, along with
decision algorithms have made them better at mimicking humans and
that too at a much smaller cycles of iteration. Given enough computing
power, there may be a situation in the near future there would be
difficulty in distinguishing between human-generated and machinegenerated content. So it would be imperative to have to develop a
jurisprudence for determining the type of protection, if any, should
be given to such new genre of artistic works created by intelligent
algorithms; where little or no human intervention is involved. Copyright
laws need to evolve to protect the fruits of such sophisticated artificial
intelligence - claimants would be the developers of AI, the parties that
install them and the AI system itself. The alternative of not granting
copyright simpliciter, per se to such works seem to go against the need
for protecting creative works – that of granting a temporary monopoly
to intellectual property to encourage creation.
Granting of copyright of the outcome, to the person who initiated the
creative operation of artificial intelligence could be the most sensible
approach, as such the UK’s model could be the most viable from a
business standpoint. Such a jurisprudential approach could get onthe-ground success – the reality test; in that corporations would be
encouraged to invest in the technology, safe in the knowledge that they
will get a return on their investment. But the questions may arise when
the person who is the creator or the investor behind the AI system
is different from the person who is supplying the large datasets for
machine learning. These datasets or existing work details are critical
to be quality and accuracy of the ultimate product created by AI. The
degree and quality of machine learning greatly depends on the quality
and quantity of the initial data supplied. The final output produced
would largely depend on this machine learning. Thus the supplier of
the tutoring data can potentially lay a claim on the output of the AIsystem as well. Examples can be the details of fifty portraits created by
Rembrandt to be taught to the AI to create a new portrait in Rembrandt
style - here the owners of the data for learning are likely to be different.
Also, sets of credit card transactions which have been proved to be
fraudulent in the past can be fed to an AI system to predict which
transactions done in a day are most likely to be fraudulent. Here
the supplied of all learning data is likely to be a single credit card
association. Such suppliers of data may have a claim over the ultimate
copyright of the AI output or a part of the royalty from sales of the
same.
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A futuristic, though less likely, debate could also be whether
computers should get the status and rights that accrue to creative
human beings – as far as AI output is concerned. This is analogous to
ascribing personality without fundamental rights to corporate entities;
the essence being legal personhood consisting in whether “such entity
has the right to own property and the capacity to sue and be sued”.
There are programs like Google’s DeepMind, or Wordsmith, which
create expressions resulting from the human-brain-like operation
of application code and algorithms – to create output like natural
language generation, etc. These programs themselves do not need any
interference or guidance from men and can act autonomously once set
in motion. So the results might be best construed as the intellectual
property of those who “worked the machine” i.e. the owners or employed
users acting for the owner. Such robotic devices, undoubtedly, have no
actual agency or self-awareness of their own. If there is any human
interference or guidance, like a person setting parameters for how a
program operates or some boundary values within which the program
would make a selection, then that person may be entitled to a copyright.
This is of course, if such person’s contribution can satisfy the threshold
of originality needed copyright protection.
From a practical standpoint, when it comes to the rights on an AI
output, possibly the governing factor that would clinch the issue would
be the “intent” - what was to be created and that a creation process should
be initiated and resources needed for the same put in place. Logically
speaking, one can’t have original expression without intent, and also
one can’t have intent without consciousness or self-awareness. AI does
not have awareness of its own existence and operations, it is autocreative but only within certain fixed bounds. Even if an output has the
form and feel of work that are generaly understood to be copyrightable
— say for example a film dialogue generated by a program called “A”
and set in animation film by another AI program called “B” — it may
still fail to qualify in terms of originality. Especially, if separated from
the one who operated the AI system and set the initial parameters of its
operation and the one who supplied the learning data - deciding what
data would be appropriate for machine learning. In other words, under
current copyright rules, to qualify for copyright protection, a work as
an original creation would have to satify the condition spelled out in
Section 102(a) of the Copyright Act (“U.S. Code Title 17”):
“Copyright protection subsists, in accordance with this title, in
original works of authorship fixed in any tangible medium of expression,
now known or later developed, from which they can be perceived,
reproduced, or otherwise communicated, either directly or with the aid
of a machine or device.”
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Interestingly though, the Section goes on, in paragraph (b), to
specify some items that need mental faculty but which are not subject
to protection by copyright:
“In no case does copyright protection for an original work of
authorship extend to any idea, procedure, process, system, method
of operation, concept, principle, or discovery, regardless of the form
in which it is described, explained, illustrated, or embodied in such
work.”
A germinal issue of contention about AI-generated works is
whether such AI-generated works can be reasonably called “original
expression/s”, even though there is no person who is actually
expressing his ideas. It should be kept in mind that the AI is only
“functioning, not thinking” on its own. Function, not consciousness,
is the faculty that produces the outcome or result in this case.
Arguably, the AI itself has no discernable intent to express anything
– that is still in the realm of science fiction. The purpose of copyright
protection is a quid pro quo between the creator and the society —
in order “to promote the progress of …..” certain rights are “secured”
to authors [and other creators]. The US Constitution also lays down
that the copyright holder’s statutory monopoly, like the limited
copyright duration required by the Constitution, reflects a balance of
the competing claims of authors’ reward vis a vis the public interest:
“Creative work is no doubt to be encouraged and rewarded, but private
motivation should ultimately serve the cause of promoting broad
public interest through availability of literature, music, and the other
arts”. If achieving a “balance of claims” is the core purpose of copyright,
the question of giving copyright protection to works generated by AI
should also be evaluated against that purpose. This extension would
in all likelihood, ultimately increase the number of works available for
fair use - education, reaserch, forecasting and other desirable social
purposes; as well as public enjoyment after the expiry of copyright
period. But absence of copyright may lead to no such creation at all, in
the first place, as there would be no incentive to create.
The other camp, though smaller, had been advocating the grant of
copyright to the AI itself. They go to the extent of saying that while the
human-supplied information to the AI is idea; the actual expression
of the same is attributable to the AI alone. So the copyrightable part
belongs to the AI, even though it is not a human entity. As an analogy
they cite few cases. In 2011 the New York Times reported a curious
case as follows –
“Naruto, a curious 6-year-old monkey in Indonesia, peered into a
camera lens, grinned and pressed the shutter button on the unattended
camera. By all standards, this was for sheer animal fun; and not with
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the intent of providing for his future. But the selfie of his bucktooth
smile and wide eyes made Naruto a celebrity in the internet world. But
the widely shared image became the cause of a lengthy lawsuit over
whether the monkey owned the rights to it. A group of lawyers and
animal activists stood for Naruto, who lost the first round in federal
court in California in 2016, but won a victory of sorts in a settlement on
the second round for himself and his friends. The camera owner, David
J. Slater, agreed to donate 25 percent of future revenue of the images
taken by the monkey to charitable organizations that protect Naruto,
who now lives in the Tangkoko Reserve on the Indonesian island of
Sulawesi, as well as other crested macaques. Lawyers for Mr. Slater, a
British photographer, and People for the Ethical Treatment of Animals,
which sued Mr. Slater on Naruto’s behalf, even represented before
the United States Court of Appeals for the Ninth Circuit, which was
hearing an appeal in the case, to drop the lawsuit and vacate a lower
decision that found the monkey could not own the image’s copyright.”
In a in a joint statement issued by both parties they stated – “PETA and
David Slater agreed that this case raises important, cutting-edge issues
about expanding legal rights for nonhuman animals, a goal that they
both support, and they will continue their respective work to achieve
this goal”. PETA’s counsel, David Schwarz was impressive - in the way
he tackled tricky questions from the bench on how PETA was best
placed to represent Naruto as “next friend”. This is especially in view of
the fact that Slater’s attorney, Andrew Dhuey had some strong points –
his brief beginning with “A monkey, an animal-rights organization and
a primatologist walk into federal court to sue for infringement of the
monkey’s claimed copyright. What seems like the setup for a punchline
is really happening. It should not be happening…. [D]ismissal of this
action is required for lack of standing and failure to state a claim upon
which relief can be granted. Monkey see, monkey sue is not good law –
at least not in the Ninth Circuit.”.
Whether primate can create original works and get copyright
protection is not exactly a pressing question of the age; rather it is
the question whether copyright can be assigned to “non-humans” and
will such entities include machines (computer systems with AI). The
important issue is thus “who owns the creative work produced by AI
machines” in an increasingly automated world. This crucial to the
future of AI and that of sufficiency of copyright law. With the advent
of AI software, AI (not primates) will potentially churn out a plethora
of innovative creation that may then be required to be protected by
copyright for a finite duration - in order to recoup costs and make
such ventures profitable. The premise of encouraging the production
of creative works by onferring copyright protection — by indirectly
incentivising the authors\ creators financially — is embedded in
the Constitution of US as cited earlier and other countries as well.
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The Intellectual Property Clause specifically aims - “to promote the
progress of science and useful arts, by securing for limited times to
authors and inventors the exclusive right to their respective writings
and discoveries.”
In drafting the text of this clause, the framers could hardly have
anticipated the gray area of bots making potentially copyrighted works.
One doesn’t have to incentivise a computer bot; a machine simply
does what it was programmed to do without any need for financial
motivation. But it costs money to procure that machine. The absence of
intent is the factor as to why the court declined to award a copyright in
a work created by a monkey. Monkeys are not financially incentivised
to create works, and even if they were, the monopoly accorded to
copyright holders – to foster intent; was not intended for animals; just
as they are not intended for machines.
In a world where bots may play an increasing role in the creative space
— manipulating, arranging, colour-setting, filming, and graphically
generating literary, audio and visual content – one jurisprudential line
that courts may decide to tread is that works created without human
input belong in the public domain with no protection whatsoever. Or, if
copyright is granted to the AI, the bots’ output would be protected for
potentially long periods under current copyright law; which depends on
the lifetime of the author - making the AI machines the owners of such
copyright. The debate over which is better and what path best promotes
the fundamental interest in “the progress of science and useful arts”
is bound to arise in such a situation. Also, should copyright subsist
for fewer years under certain such circumstances is a valid question in
this context - with the world changing more rapidly than ever before.
Let us now take a look at how AI works.
Way of Working of Artificial Intelligence:
C) Operation To under the basic principles of AI operation, we shall consider the
simple example of a part of the fraud detection system of a credit card
company. The number of transactions carried out per day would be
huge and it would not be possible to check the transactions manually
to figure out which ones can be fraudulent. To reduce the number of
transactions which are to be closely looked at, a 80-20 probabilistic
rule based mechanism based on Big Data can be employed. It can have
several business rules embedded in it like some of the simpler ones
mentioned below 1. High Value Check
2. Counter-Based, Constant Velocity Checks
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3. Counter-Based, Change-Detection Velocity Checks
4. Value-based Velocity Checks
5. Velocity Change With Respect To Card Number
6. Velocity Change With Respect To Phone Number
7. Shipping Rule Check
8. Warm and Hot List Check
For our purpose, we shall consider only the Counter-Based,
Constant Velocity Checks, whereby if there are a large number of
transactions on a credit card in a single day, much above the average
threshold, it would trigger an alert of possible fraud.
A Big Data based machine-learning tool like Apache Mahout
would be selected and appropriate algorithm would be chosen by the
AI developer for machine learning. By enabling the developer to build
machine-learning libraries that are scalable to “reasonably large” data
sets; Mahout aims to make building intelligent applications easier and
faster.
The “main use cases for Mahout11 here are:
•

Recommendation mining, which tries to identify things users
will like on the basis of their past behavior (for example shopping
or online-content recommendations)

•

Clustering, which groups similar items (for example, documents
on similar topics)

•

Classification, which learns from existing categories what
members of each category have in common, and on that basis
tries to categorize new items

•

Frequent item-set mining, which takes a set of item-groups
(such as terms in a query session, or shopping-cart content)
and identifies items that usually appear together”

After the successful installation of Mahout in a UNIX based system,
one can run different algorithms with it and can experience the benefit
of machine learning. For our purpose, we shall consider HMM or
Hidden Markov Model. It is defined as “a statistical Markov model in
which the system being modelled is assumed to be a Markov process
with unobserved (i.e. hidden) states. The hidden Markov model can
be represented as the simplest dynamic Bayesian network, which is a
Bayesian network which relates variables to each other over adjacent
time steps. This is often called a Two-Timeslice BN (2TBN) because it
11 Apache Manuals
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says that at any point in time T, the value of a variable can be calculated
from the internal regressors and the immediate prior value (time T-1).
In simpler Markov models (like a Markov chain), the state is directly
visible to the observer, and therefore the state transition probabilities
are the only parameters, while in the hidden Markov model, the state
is not directly visible, but the output (in the form of data or ‘token’
in the following), dependent on the state, is visible. Each state has
a probability distribution over the possible output tokens. Therefore,
the sequence of tokens generated by an HMM gives some information
about the sequence of states; this is also known as pattern theory, a
topic of grammar induction. A hidden Markov model can be considered
a generalization of a mixture model where the hidden variables (or
latent variables), which control the mixture component to be selected
for each observation, are related through a Markov process rather than
independent of each other.”
Towards a Soulution in Terms of Copyright:
D) Possible Approach –
Thus, it is now well established that sophisticated AI systems can
create artistic and innovative works – through some human intervention
and sometimes even without it. They can; through machine learning
algorithms be programmed in such a way that they exhibit learned
skills and output based on the same, which their creators themselves
do not possess. Creative works produced through these machinelearned skills have become a topic of legal debate, as they fall into a
somewhat grey area from a legal standpoint. These are not limited to
Heuristic and Stochastic algorithms like the one cited above but also
Artificial Neural Network (ANN). They are a software based simulation
of human neural networks and can come up with new patterns which
are akin to new ideas and expressions thereof. These networks are
comprised of a number of network switches which can work in a
synchronized manner to assess information flowing-in and create new
works which differ from existing prior art in that field. This process is
quite often both automatic and independent of human intervention.
There can be a great variation is results depending on the algorithm
and dataset used for learning, and unique works of different levels
of complexity and artistic value are generated over a much broader
spectrum of creativity. The assortment of choices and possibilities can
be mind boggling. Human beings would have taken a lot of time and
effort and also a lot of trial and error would have to come in before the
final product can be created.
Broadly speaking, AI generated works fall into two main categories.
The first category comprises of works generated by AI programs with

Copyright of Items Created By Artificial Intelligence

497

some direct human guidance, assistance or input -where human beings
supply the parameters with and within which the AI operates. In this
category, AI is used as a tool to achieve somewhat pre-determined or
predicted bounds for the outcome - although the details of the outcome
would depend on the AI. An example may be the creation of a picture by
an artist who selected the digital mode of colors, drawing instrument,
the brush size, the stroke style, the size and layout of the frame and
has given parameters defining his requirements to the AI algorithm
that would be used to create the artistic work.He cannot exactly predict
the final version of the generated painting that would be generated
nor is it his intention to do so, but nevertheless, he has directly
contributed to creation of the same.Some premeditated expectations
exist on his part as to what the art may look like when it comes out.
He can also change some of the parameters before arriving at the final
shape by changing the supplied parameters and viewing the outcome
and iterating several times for perfection. Under current copyright law,
an author of the computer program that comprises the AI may have
copyright claims over the resulting creation if he cites the AI program
as a tool or medium used in the creative process for giving expression
to an idea. An analogy can be drawn with photography, as given below.
The US Supreme Court gave copyright protection to photography
for the first time in the case of case of “Burrow-Giles Lithographic Co.
v. Sarony”12in 1884. The camera used to capture the image of the
famous writer Oscar Wilde by the photographer Napoleon Sarony,
was considered as a tool; which aided the “author” in creating an “an
original work of art”. The cameras used today, more often than not, use
digital technology and use both hardware and software which makes
the photography much of an automatic process that even a lay man
can handle and the outcome is more technology driven rather than
human driven. But the 1884 judgment of the US Supreme Court still
stands and is used as a legal precedent justifying grant copyright to
photographers even today. The image from a digital camera or a smart
phone being computer-generated, may to some extent, be compared
to the creation of an art work using an AI system - where human
intervention is there in a much reduced scope similar to the example
cited above. Both the processes however, are almost automatic and it
can possibly be argued in court that an AI device, much like a camera,
is simply a tool employed by an author to express an idea of his in
a tangible form for the purpose of expression and fixation - going by
copyright terminology.
On the other hand, there are also AI creations that are autonomously
generated - with little or no human intervention. The computer
algorithms generating such works are no doubt the result of human
12 111 U.S. 53 (1884)
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innovation. But while their source code may be copyrighted as a
literary work under the U.S. Copyright Act, the artistic output is not
copyrightable under current copyright statutes. This is because, not
having been directly influenced by human authors, they fail to qualify
under the provisions of US Copyright laws13. Thus, such autonomous
works are considered eligible for copyright protection and two things
can happen. They can fall into the public domain, if the entity running
the AI discloses them or such entity may choose to withhold them
from public knowledge as there would be no revenue accruing from
disclosure. Thus, as per current provision and interpretation of US
copyright law, unless AI generated works can directly be attributed
to a human author, they would not be worth creating – at least for
monetization purposes. The U.S. Copyright Office in the latest version
of its Compendium14 clearly state, “[the office] will not register works
produced by a machine or mere mechanical process that operates
randomly or automatically without any creative input or intervention
from a human author.”
There is thus no established period of copyright protection, and
consequently no tangible incentive for usersor owners of AI hardwaresoftware systems to install and improve their capabilities. Thus even
if theAI-users and the companies for which they work have invested
a substantial resources in procurement of AI systems, they would
not be able to enjoy copyright protection or the financial benefits
associated with the creative output from such systems. This would, in
turn, limit innovation by dissuading developers and companies from
investing in AI research, as no one would want to buy them. The result
would not onlybe in the decline of AI technology as a whole but also
in reduced innovation across a number of sectors of industry.Owners
of AI machines would not have any incentive, apart from the mere
satisfaction of new creation. This is bound to lead to a lower number
of AI generated works (that could have been potentially copyrightable)
and in the longer run, a considerable decrease in works ultimately
entering the public domain after expiration of their copyright periods
(hypothetically). Forced-release of AI-output to public domain would
decrease in incentives for creativity and can have the same detrimental
effect on new AI-creation as piracy had on the music-CD and software
industry. Lower number of AI-generated, potentially copyright protected
works would also mean less material available under the Copyright
Act’s fair-use doctrine - for use in teaching, scholarly usage and
research. Such non-commercial, educational use of AI-output is not
small in volume or demand. Thus, in the longer run reduced number of
13 “U.S. COPYRIGHT OFFICE, COMPENDIUM OF U.S. COPYRIGHT OFFICE PRACTICES § 306 (3rd ed. 2014)”
14 supra § 313.2
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AI generated works would potentially have considerable negative effects
in numerous sectors (medicine, weather forecast, economy modelling,
engineering simulation, graphic arts, etc) where AI based operation
and outcome are proving imperative. Lack of copyright would result
in less funding for AI research and installation which would have an
unsalutary effect on the progress on mankind.
An effective solution to this issue is needed and a number of
copyright law experts have put forth their views in recent times.A
suggestion which has gained considerable currency is a reinterpretation
of the terms “employee” and “employer” in the “made for hire doctrine”
– whereby the owner of the AI-systems and his employees manning
these systems would have the status of employer and the AI-systems
(hardware and software combination) would be a non-human employee.
It can prove to be the least disruptive and most practical solution to
the issue of copyright of works created by AI-systems. This would
prevent them from automatically falling into the public domain, on
disclosure. This, however, is contrary to the views of eminent scholars
like Colin R. Davies and Ryan Abbot, who have advocated that the term
“authorship” should be enlarged in scope to include both human and
non-human entities as “authors”. However, the employee-approach
to AI would significantly lessen the controversy and uncertainty that
could otherwise be full of legal challenges and systemic complexities.
The notion of assigning authorship of computer generated works to
humans can be traced back to U.K. Copyright laws. The copyright
of computer generated works in the U.K. is attributed to “the person
by whom the arrangements necessary for the creation of the work are
undertaken”15. This is in essence similar to the “employer” in the U.S.
Copyright Act’s made for hire doctrine, who can be ascribed with the
copyright of the work. In employee-generated work copyright is awarded
to a party who is not directly responsible for the creation of the work.
The same can be extrapolated to that of AI - in line with the provision
for employee-generated works.
There are three possible interested parties who can claim the
copyright of AI generated works: AI developers; AI users and owners
(large companies and financial investors in the AI sector); and end users
(use by general public). The most suitable author should be such that
the system that would maximize the overall benefit to society at large
in the long run. In other words, the cardinal question is would society
benefit most if copyright is assigned to the AI programmer or the body
responsible for funding the development of the AI, or the continually
growing number of end users of AI programs for creative work or
the general public as a whole? To better gauge the societal impact of
15 Copyright, Designs and Patents Act, 1988, c. 48, § 9(3) (U.K.)
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each party’s ownership, the ultimate goal of assigning copyright of AI
generated works to human authors should be ascertained. Next, we
can assess which party contributes most to this goal. Finally, we may
deduce that the party which contributes most to the realization of this
goal is best suited to possess the authorship of AI generated works.
AI machines, in contrast to human creators, are not driven by
financial incentives. Their performance is not dependent on tangible
rewards but rather on the investment of time and skills by AI
programmers, the decision of people who feed data and set paramerts
for operation and the indirect financial backing of the companies for
which they work which drive innovation directed at improvised AI
technology. These entities are the most important contributors to the
research and development of the AI sector. Without their contribution,
AI devices would simply not be available for mankind. But they in turn
are dependent for revenue on entities which by the AI-systems for them
and pay for maintenance and support contracts. So it is the investors in
AI-systems who should be given the financial incentive from copyright
on AI-output. That would give the business justification for them to
pump money and procure AI from the original makers. They would also
be in a better position to market the AI-output in comparison with the
original developers. The resulting financial gain would automatically
get channelised in part to the developers in the form of more orders and
more research funding. Since end users have the smallest contribution
to the initial development or subsequent installation and maintenance
of AI, their claims for authorship are the least persuasive. In fact,
assigning authorship to end users instead of AI developers could be
detrimental to the growth of the AI sector, as mentioned earlier.
But question arises about the right of the supplier of the data
that had been used for machine learning. If its source is the same
as the owner of the AI, then there is no issue. But if it is supplied by
a third party and not freely available, the right of such third party
can be governed by a separate contract between the owner of the AI
and the third party, based on either one-time payment or royalty or a
combination of the two.
E) Legal Personality of AI as Employee –
Having seen the advantages of bringing in an employer-employee
kind of relationship between the owner of the installation and the AI
system; it would be relevant to look at the legal aspects that might
govern such a relationship. “Personality” – in the legal sense can be
of two broad categories – natural and juridical16. A natural person is a
human being. A juridical person, on the other hand is a non-human
16 ARCELIA QUINTANA, COMMERCIAL LAW SCIENCE 270 (2d ed. 2004)
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legal entity, like an organization (business house or commercial
corporation) that is not a natural person but is statutorily ascribed
with rights and duties\ liabilities. It is, nonetheless, recognized as a
legal entity in the eyes of law and as having a distinct identity. The
rights and responsibilities of a juridical person are distinct from those
of the natural persons, who may be constituting or forming part of
it in various capacities. This includes any incorporated organizations
including corporations, government agencies, trusts and NGOs. It
may also be called artificial person, juridical entity, juristic person, or
legal person. In a normal employer-employee kind of relationship, it is
quite common for the employer to be a juristic person. But in the case
of AI, the employee would be a juristic person also and appropriate
statutory provision would have to be devised to handle such a legal
personification. To understand, what type of legal personality would be
suitable in this case, let us briefly look at the various types and aspects
of artificial personality.
While a company is the most common example, it is not the only
one form of juridical person. Also, there are various theory that look
at various aspects of such artificial person from different angles.
The word person comes from the Latin word personare, a term that
meant larva histrionalis, meaning “mask”17 – in the legal field also,
this sense has got carried in. The classical theory is formulated by
Salmond – “A person is any being whom the law regards as capable
of rights and bound by legal duties”; and Austin – “the term ‘person’
includes physical or natural person including every being which can be
deemed human”. Carnelutti defined it as the “meeting point of the two
elements” – personal or economic interest and legal rights and duties;
where collective interest exists, i.e. leading several men as one, unity
is allowed to emerge, and personality as a unit will be acquired. Julien
Bonnecase on the other hand, defines the juridical personality law as
a set of rules and institutions that apply to the persons themselves
forming part of the body. M.F.C. de Savigny is another proponent of
the traditional theory, better known as the theory of fiction - the legal
entity is an artificially-created being, capable of having a patrimony,
but distinguished by its lack of will and hence, not subject to law. Only
the human beings behind it will acquire rights and duties. Hans Kelsen
argues that according to the traditional theory, a “subject of law” refers
to the object of a legal obligation or subjective right. This is known as the
juridical power to claim an action for the enforcement of an obligation –
the personification of rights and duties of natural and artificial persons
combined into one. Garcia Maynez defines a “person” as “any being
capable of having powers and duties.” German philosopher Nicolai

17 DUARDO G. MAYNEZ, INTRODUCTION TO LAW 273 (Porrúa 31 st

ed. 1980)
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Hartmann says that a “person” is the subject whose conduct is able to
express moral values. Brinz classifies the patrimony in two categories:
personal and nonpersonal, also known as patrimonies attached to a
destination or purpose. In the first category they belong toa subject,
while in the second category they do not have an owner, but their
destination is addressed by a particular purpose and enjoys special
legal guarantees. Francisco Ferrara says, the word “person” has three
meanings: a biological sense, which is equal to a man; a philosophical
sense, which is identified with a rational being capable of proposing
and carrying out purposes; and the juridical sense which understands
the person as a subject with rights and obligations.
The development of the modern theory can be traced to Gray – “A
person is an entity to which rights and duties may be attributed”. José
L. De Benitosets forth as “conditions” for the existence of a juridical or
corporate person – “Plurality of individuals, cooperation, organization;
exclusive patrimonial capacity and corporate purpose”. Some more of
the modern theory of artificial personality are –
The patrimony appropriation theory - This theory considers that
“there exists the same legal protection to one good and one person in a
legal relationship than such created between patrimony and purpose.
In this manner, the purpose receives rights and obligations, that is to
say, a patrimony appropriated or earmarked for certain purpose”.
Theory of the apparent subject - This theory was developed by
Rudolph Von Ihering, who argues that - “The law consists of two
elements. One element is substantial, which resides in the practical end
that produces utility or enjoyment of the things that have economic or
moral value, and, the other element, formal, is only related to this aim as
a means of enjoyment protection”. He asserts: “the rights are interests
juridically protected; the law is the legal certainty of enjoyment.”
Atomistic theory of the state - This theory stems from the idea that
the creation of the State is grounded in the conception of that only men
are a reality and are able to act, therefore, personality is an attribution
for individuals only, not for the State. The juridical person in private
law is conceived as a fact ruled by the legal order.
Theory of fiction – It sets forth the idea that the juridical person
or legal entity represents an exception to the principle that only the
natural person has capacity to act as holder of rights and obligations.
This is a result of a legal fiction that recognizes the artificial capacity
for possession or ownership of property by a fictitious being.
Theory of the legal act - Ferrara, when referring to the juridical
personality of the legal entity, argues that – “….juridical personality is
not a thing, but instead a way things are. The juridical personality is
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the organic vestment used by certain groups of men or establishments
to introduce themselves in the life of law, it is the legal configuration
certain groups of men assume in order to participate in commerce”.
Theory of veil. - This stance arises from the argument that it is
possible to “penetrate” the legal entity raising its “formal veil”. The
theory of veil has its origin in United States law, having as a frame of
reference the precedent of diverse judicial resolutions issued by United
States courts, as well as opinions from different legal scholars. This
trend of thought is known as the “theory of disregard” or doctrine of the
“disregard of legal entity”.
Elvia Adrino summarizes the various legal theory of personihood,
that a legal fiction called artificial person can be defined in the following
terms:
“The legal entity is a subject of an abstract existence, legally
constructed with a will of its own, including rights, obligations and
a juridical personality that individualizes it in the relationships of
law and make it a center that generates rights and obligations of an
economic, financial and commercial nature”18.
To add, Section 11 of the Indian Penal Code lays down that the
word “person includes any company or association, or body of Persons,
whether Incorporated or not”.
Thus to be a legal person an entity is to be subject to rights and
duties. In the employer-employee relationship between the owner and
the AI, the owner gets the rights by virtue of his financial investment
in the AI system – be it in developing or acquiring. The AI system is
generating output as part an act which can be legally construed as
in the nature of its “legal duty”. However, many of the definitions of
legal personihood harp on the capacity to enter into legal relationships.
On the other hand, mere “capacity” by itself does not bring in legal
personality. However, regarding the question of AI being eligible for
legal personihood or not. Let us take a look at why the concept of
artificial person is needed. Aside from corporate legal personality i.e.
the company being an independent legal entity and different from its
shareholders, which is the most common type of juridical personality,
there are several other forms as well. A minor can enter into certain
types of contracts through his guardian. A Hindu deity is perpetuial
minor who has a special form of legal personality, capable of rights
and obligations19. He can hold proptery and contest legal suits. A
18 The Natural Person, Legal Entity or Juridical Person and Juridical Personality; Penn
State Journal of Law & International Affairs - Volume 4 Issue 1 Seventeenth Biennial
Meeting of the International Academy of Commercial and Consumer Law
19 Pramatha Nath Mallick vs. Pradyumna Kumar Mallick; L.R. 52 I.A. 245 (1925)
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ship on being launched gets a personality 20 – enter into contracts,
employ agents, sue and be sued. The underlying reason behind all
these doctrines is the legal convenience and economic advantage.
For the company, it is regualory issues and rasing money; For the
ship it is the complexity of jurisdiction while it travels. For the Hindu
idol it is the simplicity in accepting donation of immovable property.
For the minor, it can be to avail an education load and so on. The
underlying reason for ascribing a juridical personality has always been
the convenience of functioning and simplicity of procedure. Same is
the case of ascribing multiple capacity to the same human being –
as a trustee and a guardian, for example. The divergence of various
theory notwithstanding, the evolution of jurisprudence in this regard
has always been driven by the need to address a complex issue in a
simple way – the statues have also evolved as different for each such
need. The rules governing the contract and tax provisions of a ship as
a personality travelling in various jurisdictions is different from that
governing the formation of a company – for aggregation of funds to
start a capital intensive business. Thus suitable statute would have to
evolve to govern the legal personality of AI in the employer-employee
relationship. It could be like that of an employee who has take a onetime payment for doing multiple tasks across a long timespan; the
money being the amount invested by the employer in procuring the AI.
The perpetuity and unbroken continuity concept can be taken from
corporate personality but there would be no liablity or duty to the
employer apart from the passing on of copyright of creation. It cannot
sue or be sued for tort or breach of contract.
F) Conclusion Thus considering all aspects, acknowledging copyright of AI
programmers and buyers\ users of AI software and owners of
companies installing then and employing professionals to run them
would be imperative to the growth and development of AI industry in
future. There is a necessity to take a re-look at the terms “employee”
and “employer” in the “made for hire doctrine” as it exists now. This
suggested reinterpretation does not entail any major upheaval or
overhaul of the current copyright laws around the world. But still it
would ensure promotion of “the progress of science and useful arts” by
incentivising innovation.
There is now increased acceptance of the fact that human beings
are not the only source of creativity or innovation anymore. The current
Copyright Act, however, does not fully appreciate this and as such
does take into account this contemporary reality. This is resulting
20 Tucker vs. Alexandroff; 183 U. 5. 424, 438, 22 Ct. 195, 201 (1902) and Re The
Western Maid, 257 U. 5. 419, 436, 42 Ct. 159, 162 (1922)
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in forced-release of large number of AI-created works into the public
domain; depriving the human investors. This is detrimental to the
interests of the AI-programmers and also the owners of AI devices who
have invested in them; either by funding development or purchase.
Consequently their ability and willingness to invest in AI-resources
and in the future development of AI can be negatively impacted. This
perceived gap in copyright law can result in a decrease of valuable new
works from AI. Those could have been made available to forecasters,
researchers, and the general public for their benefit. Also a significant
delay in technological and artistic progress of modern society can result
and have far reaching consequences on human progress. Although this
is an issue of considerable significance, it is not yet being effectively
addressed through deliberation regarding suitable legislation and the
world is still in search for a practical all-encompassing solution. This
solution should be such as to benefit and motivate the AI developers
and investors and have a seamless roll-in with the current copyright
regime. That in turn would ensure the much-needed development of
AI and lead to increased creative output in many works of life. The
possible reinterpretation of the terms “employee” and “employer” in
the “made for hire” doctrine is recommended to overcome the current
shortcomings of the copyright laws. With the expanded interpretation of
these terms in the “made for hire” doctrine, authorship of AI generated
works would be awarded to the developers and owners of AI systems
that produced such output. This legal right would help them generate
revenue instead of forced public release or withholding that can happen
under current laws. Financial incentivisation would give a significant
boost to research and development. This is imperative for continuation
of investment in the AI sector; and to aid those who are responsible for
AI development.
If a software engineer writes an AI program which can generate
music of various types, the copyright should belongs to the person
who created a song by controlling the bot, not the engineer who came
up the software, nor the AI device itself. It has to be the rule that while
monkey may have pushed the camera button out of sheer fun, it is the
photographer - the owner of the camera who owns the copyright. Thus,
even in a multimedia, logistics or forecasting process where AI devices
may be operating largely by themselves aided by increasing artificial
intelligence; the law should evolve to recognize that, although a human
being may be relying fully on a cluster of software systems to produce
original work, that person is the author and there should be no bar on
awarding him the copyright of the output.
There can be situation where such statutory protection can
come up for challenge. But, in an increasingly automated world, the
Constitutional principles of promoting “the progress of science and
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useful arts” by protecting human creativity and innovation should
be upheld by necessary evolution of the copyright laws. Suitable
jurisprudence and statutory provisions would come up to address the
employer-employee relationship between the owner of AI system and
the AI.
G) References:
1. The Copyright Act, 1957 - Bare Act
2. Wikipedia
3. Artificial Intelligence and the Copyright Dilemma by Kalin Hristov
4. Legal Personality by Bryant Smith
5. The Natural Person, Legal Entity or Juridical Person and Juridical
Personality by Elvia Arcelia Quintana Adriano
6. WIPO Magazine: Artificial intelligence and copyright by Andres
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Lacunae In Provision Of Arrest: Need For
Police Accountability And Reformation
*Shivam Sharan
**Ms. Neha Rani
Introduction
“The police must obey the law while enforcing the law” – Earl Warren
The misuse of power to arrest, which has been bestowed upon the
Police, is no new tale. Although there have been a plethora of judgments,
reports by the law commission and police commission which highlights
this certain issue and provides with certain guidelines; yet, there has
not been a single significant change in this regard which could restrict
the police to adhere to the principle of rule of law. There have been
innumerable instances time and again, where the police have arrested
individuals either without any basis or to meet their own corrupt
motives. The alleged accused is used to be kept in the prison without
his credentials being brought on records, which significantly minimizes
the possibility of him getting access to any legal help. No doubt! Such
an act is in contravention to the fundamental right.1
It is a settled proposition of law that any act in contravention to
personal liberty has to be done in consonance to due process of law2. In
order to make an arrest, there has to be a reasonable suspicion 3. The
vague terminology here is problematic, as it is not cognitively possible to
draw a line and delineate the extent and shape of reasonable suspicion
in black letters. In midst of all of this chaos, it is the need of the hour
to bring a check on the powers in a swift manner. More transparency
and accountability is required to be achieved without any curtailment
of power.
The power to arrest, without any check on the actions has led to
several misconducts such as false arrest, forced confessions, presenting
false evidence, distortion of evidence, police brutality involving custodial
violence, custodial death and numerous others. However, the brutality
and inhuman treatment can be accounted but not the unlawful arrest,
for which due process of court is the only redressal. A major impediment
is the absence of any accountability at the stage of arrest without
warrant. There is no check regarding the mandatory preparation of
records unless the accused is presented to the magistrate for custody.
The police officers share a “blue code of silence”, where they do not
*

**
1
2
3

Student, NALSAR University, Hyderabad
Student, Dr. RMNLU, Lucknow
The Constitution of India, Article 21.
Maneka Gandhi v. Union of India, (1978) 1 SCC 248.
Code of Criminal Procedure, Section 41(1)(b).
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turn against each other in case of violation of law or misconduct.
In this situation, magistrate is a bulwark against unnecessary
detention and abuse of power and process4. The courts take cognizance
on the basis of transparency provided by police while disclosing
the records maintained instead of scientific or objective method of
investigation. Considering the above stated scenario the court must
grant police custody only in circumstances which account for the
same. Mere verification of information given by the accused should
not be a ground for custody. Therefore, in cases involving unjustified
arrests, the magistrate must mention in the order and direct for the
disciplinary proceedings. The aim should be to achieve a balance
between adherence to human rights and limiting the instances of
organized crime along with deteriorating law and order situation.
DISCREPANCIES CIRCUMSCRIBING POWER TO ARREST
Despotism in power of arrest: A need for reform
Offence in the Criminal Procedure Code has been categorized under
two heads, namely, cognizable offences 5 and non-cognizable offences6.
The object of the power to arrest is to let police act on an assumption
that the prima facie suspicion is ill founded7. Ironical is the fact that
this power has been left unrestricted by the framers of this law, giving
all the room to the police to act according to its whims and fancies. The
law commission’s report states that arrests under preventive provisions
have been more than arrest for substantive offences8. The requirement
for a complete overhaul of the provisions of arrest comes at this stage
where it is necessary to control crime rates along with a check on
misuse of the power. One method which could act as a way out is
holding concerned officials accountable. Furthermore, it is impossible
to accumulate evidences against the officials who themselves maintain
the records of the Station House. Although, the safeguards have been
laid down extensively but their practical usage is zilch.
The Law Commission of India9 in a report clearly stated that
amendments would prove to be meaningless if the person arrested
would not be provided with the reason for it. It also recommended
that any form of arrest shall require written approval by the officer4
5
6
7
8

Bharat Chaugh, Role of magistrate in criminal investigation, 9 JDJA, Journal of DJA,
5-6 (2016).
The Code of Criminal Procedure, 1973 § 2(c).
The Code of Criminal Procedure, 1973 § 2(l).
Dumbell v. Roberts, [1944] 1 All E.R. 326 C.A.
LAW COMMISSION OF INDIA, 177th Law Commission Report on laws relating to
Arrest (2001).

9

LAW COMMISSION OF INDIA, 268th Law Commission Report on Provisions relating
to Bail (2017).
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in-charge of the police station. Even the magistrates seem not to be in
position to question the arrest but only order detention if the reasons
are appropriate under section 167(2). In fact, in the third report 10
of National Police Commission, it has been stated that 60% of the
total arrests are unjust and illegal. The complaints received by the
National Human Rights Commission (NHRC) are largely against police
personnel. The National Crime Records Bureau (NCRB) report states
that by the year 2003, 55,115 complaints were received from public
against the police. Considering the existence of such pathetic condition
and brutality, it is only reasonable to assume that the manner in which
this issue has been taken up has been nothing but lackadaisical.
In fact, the non-adherence to the guidelines laid down by the court
proves the same. The Supreme Court of India has been continuously
reminding state governments to initiate reforms for police system for
which contempt pleas keep pending. If an alternative measure is taken
into account, as the writ of Habeas Corpus, still the journey of reaching
justice would be tedious and would lead to harassment to public.
Section 220 of CrPC provides for the safeguards of the arrestee
which is crucial when it comes to malicious arrests. In order to prove
the malicious nature of arrest, the detenu needs to prove the deprivation
of rights guaranteed by Article 21 or 22, or that he was deprived of
an opportunity of making an effective representation against the
detention. Without such a proof, the court cannot order cancellation
of detention11. The most draconian aspect of preventive detention
law is that the courts have no jurisdiction to go into the propriety or
impropriety of the subjective satisfaction 12. The court cannot question
the merits of the allegations which are made grounds for detention13.
Section 49 of The Criminal Procedure Code empowers the police
to use all means possible if a person tries to evade arrest but cannot
cause death unless arrestee is accused of death or life imprisonment.
This clearly seems to permit the police officer to use force which may
cause the death of the person if he is even under the suspicion of
committing an offence punishable with life imprisonment or death.
The imagination itself is pitifully ridiculous that, the police have the
power to kill a person on mere suspicion in such situations. In such
situations judicial inquiry is generally not the resort; a departmental
inquiry is carried out in which case the file closes on discretion and no
legal action is taken thereafter. Situation gets even worse when acts
10 THE NATIONAL POLICE COMMISION, 3rd Report on recommendations of National
Police Commission, available at http://humanrightsinitiative.org/old/publications/
police/npc_recommendations.pdf, last accessed on July 5, 2019.
11 Biswanath Bhattacharya v. Union of India, (2014) 4 SCC 392.
12 Jagjit Singh v. State of Punjab, (1977) Punj. L.R. 414.
13 Hemlata Kantilal Shah v. State of Maharashtra, (1981) 4 SCC 647.
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such as custodial rapes go unpunished. The onus of proof being on the
accused, custodial torture continues unabated.
It has been held that, arrests made without a reasonable cause is
an infringement of fundamental right of life and liberty 14. The police
are required to provide cogent reasons for the made conclusions and
the decision of magistrate shouldn’t be ipse dixit of police officer;
rather the facts and evidences should be analyzed by the magistrate
himself before sentencing detention15. An arrest must be avoided if
a notice is issued to the person to attend the station house and not
leave without permission16. Any arrest however for the welfare of the
society when accompanies torture would not be ‘right and fair’ and
therefore would be offensive to Article 2117. Except according to the
procedure established by law, any arbitrary or scrupulous act of police
is punishable.18 Any such procedure established by law must be right,
just and fair, not arbitrary, fanciful and oppressive 19. Where there is
personal enmity between the police officer concerned and the person
arrested, a very high standard of evidence would be required to prove
that the police officer acted in good faith20. Therefore, it is a settled law
by court that no arrest can be made unless the police have justification
for the same, no matter how lawful the act of police is. The reasonable
satisfaction must be based on some investigation as to the genuineness
of complaint and need to affect arrest21.
In Prakash Singh v. Union of India22, a set of seven directives
were laid down by the court in order to bring police reforms. Among
others, these directives included establishment of Police Complaint
Authority, Police Establishment Board and methods to separate the
investigation from law and order function of the police. In 2010, K.T
Thomas committee submitted the report that these directives were
never implemented by the states in letter and spirit and expressed
dismay towards the attitude of states regarding the police reforms.23
Chronological Development in the procedure of arrest
It has been clearly established that arrest laws in India provide
unlimited powers to police vide sections 41, 42, 151& 152 of CrPC.
This is to the extent police torturing the accused in custody to get a
14
15
16
17
18
19
20
21
22
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Joginder Kumar v. State of Uttar Pradesh, (1994) 4 SCC 260.
Arnesh Kumar v. State of Bihar, (2014) 8 SCC 273.
Dinkarrao Rajaram Pant v. State of Maharashtra, (2003) Bom. C.R. (Cri.) 1655.
D.K. Basu v. State of West Bengal, A.I.R. 1997 S.C. 610.
Neelabati Bahera v. State of Orissa, (1993) 2 SCC 746.
Maneka Gandhi v. Union of India, (1978) 1 SCC 248.
Tribhawan Singh v. Rex., A.I.R. 1949 Oudh. 74.
Joginder Kumar v. State of Uttar Pradesh, (1994) 4 SCC 260.
Prakash Singh v. Union of India & ors., (2006) 8 SCC 1.
Final Report, Justice K.T. Thomas Committee (2010), available at http://www.
peoplepolicemovement.com/commitee.html, last accessed on July 05, 2019
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confession, or at times just acting in an anti-poor way where it arrests
an individual belonging to an economically weaker section of the society
who is subjected to torture to an extent that even an act not committed
is agreed to be undertaken before the court.
A little has changed since the establishment of National Police
Commission in 1902. Police system is guided by The Police Act 1861,
till date. So far, there have been inadequate reforms. Since the time
of independence not much change has been noticed in the conduct
of police essentially due to the legislations governing their act were
never amended. The states which undertook the task of amending the
legislation did so jus in order to circumvent the directives of Supreme
Court in Prakash Singh judgment. There horrific instance caused due
to the absence of safeguards against the misuse of powers by police, was
seen during the Gujarat Riots of 2002. Even around the period when
the Emergency (1975-77) was imposed, the police powers were heavily
misused which led to the formation of Shah Enquiry Commission 24.
The commission reported that during the emergency period, the police
acted in manner of sheer unaccountability, stating,
“…employing the police to the advantage of any political party is a
sure source of subverting the rule of law…”
On the suggestions of Shah Commission, NPC made comprehensive
changes in the system and made certain suggestions 25 which included
prescribing a selection procedure for appointment of police officers,
security commission establishment and replacing the Police Act of
1861. These were not implemented due to the interest of the ones
benefitting from the institution itself. The laws are usually made for
the people, but individuals having the reins of power seldom realize
this fact, and the status quo exists. The scenario worsened with the
increasing bond between the police and the government due to the
increment of criminals in politics. It is imperative to note that the
conviction rate has consistently been declining over the years too, due
to non-registration of complaint.
There have been a number of reports and committees which have
consistently looked into the matter of police accountability over the years,
namely the eight reports by the National Police Commission, Ribeiro
committee reports, Padmanabhaiah committee recommendations,
and recommendations by the Police Act Drafting Committee. The
Padmanabhaiah Committee recommended establishment of agencies
other than police for investigation of offences pertaining to penal
statutes investigation of offences under certain penal statutes. It was
24 Shah Commission of Inquiry: Interim Report II, p. 142 (1978).
25 Between 1979 and 1981, the NPC produced eight reports recommending insulation
of police from bureaucratic interferences & illegitimacy.
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recommended that senior officers of the concerned departments could
investigate the offences under Motor Vehicles Act, Forest Conservation
Act, Essential Commodities Act, etc. The Committee further suggested
that with respect to social legislations, the powers of investigation can
be given to Executive Magistrates under Section 202 of CrPC, who in
turn may authorize concerned NGO or other authority to carry out
investigations. The Police Act Drafting Committee (PADC) in 2006
recommended a Modal Police Act to be adopted by all the states. Two
pertinent features of draft bill pertaining to accountability of police
were:
1. Constitution of a State Police Board headed by the Home Minister
that shall identify performance parameters to assess police services
and evaluate and review organizational performance of the police in
the state.
2. Constitution of a State and District Police Accountability Commission
to inquire into public complaints against police.
COMPARATIVE ANALYSIS OF POLICE SYSTEM IN DIFFERENT
COUNTRIES
A sneak peek into the police forces across the world would provide a
sweeping view of the anomalies in the Indian Police Force. A comparative
analysis with the police forces envisages the clear path for improvising
the police system is presented hereunder.
1. POLICE TRAINING AND ORGANIZED DIVISIONS
Japan has the most trained police force in the world. The
department is divided strategically in divisions such as general affairs
division which deals with accounting and police department training
division which trains recruits for handling Paperwork and Emergency
calls, General Safety Division, Community Police Training Division for
people’s support, Criminal Investigation Division which investigates
into every case for tracing substantial evidence for conviction and the
Organized Crime training division that is constantly on watch of mafia
crime organization. The Indian Police force ought to gear up the training
of policemen in a stricter fashion and the division of departments in
the same fashion to reduce the workload on the police. So far, Indian
Police force has broad divisions into Armed Police and Civil Police. A
narrower division of police force on the basis of work allotment would
help Indian police accede to the demands of people in a fairer fashion.
2. TECHNOLOGY UPGRADATION
The law and order in Italy is enforced by five national police forces
and two local police forces. The national forces are State Police, Finance
police, Military police, Prison police and forestry Police. An anti-mafia
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investigation department is constituted by the cooperative venture of
all the five police forces for tackling organized crime. The police has
acquired a new Facial- Recognition System to identify culprits. Use of
gadgets and technically more efficient vehicles form an important asset
in police structure.
3. COMMUNITY POLICING
The implementation of Excellence in policing (EIP) conferences by
the high ranking police of United Kingdom is a valuable concept and a
beneficial forum creation for addressing several aspects and bringing
about improvement in the police department of United Kingdom.
Various groups of the society form membership of the conference,
who discuss the policing methods and come up with agreements to
conduct policing duties. This ensures that the law and order can be
implemented with mutual way of serving the nation. The National force
of United Kingdom, practice flexible policing which means policing
by the consent of the nation as in the duties are tailor fit as per the
preference of the nation. Further, under section 24 of PACE, offences
which could lead to arrest have been enumerated for which the police
have power to arrest. The police do not have direct power to arrest
for offences not classified; instead it ought to be dealt by reporting
them and summoning the suspected person to court unless it is to
prevent harm to him or to property. The concept of Community Policing
goes missing in India. The police rules and legislations are drafted by
legislators and have a minimal check on the follow up. The parties
across the community have no role to play and police remains more as
a threat in their psyche.
SUGGESTIVE MEASURES: A WAY OUT TO GUARD THE GUARDS
The efforts of judiciary and committees to bring reform to entrench
accountability in the Indian Police system is failing miserably as seen in
above sections. The enhancement of police accountability and integrity
is the pillar to establish and restore public trust and effective policing.
This section encompasses such suggestive measures which would
assist in more transparency and accountability in the police system.
1. COMMUNITY POLICING AND REASSURANCES
Community policing is a philosophy that promoted organizational
strategies which support the systematic use of partnerships and
problem solving techniques to proactively address the immediate
conditions that give rise to public safety issues such as crimes, social
disorder and fear of crime 26. It concentrates on proactively preventing
crime and eliminating the atmosphere of fear and earning confidence of
26 Veerendra Mishra, Community Policing, Sage Publications ltd., p. 7 (II ed., 2012).
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community by making them stakeholders in their own safety enables
the police to better understand the community and address both needs
and factors contributing to crime.
2. LEGISLATIVE AMENDMENTS
The Cr. P.C needs to incorporate directives issued by courts
regarding arbitrary powers of police. For instance, in case of Arnesh
Kumar, it was held that no arrest shall be made only because it is nonbailable and cognizable and that arrest by police officer being one thing
and the justification for the same is quite another. The police must be
able to justify the arrest27. Therefore, the provision of section 41(1) (b)
which makes arrest lawful on mere ground of reasonable suspicion
shall be scrapped and directive grounds shall be measured to exercise
arrest without warrant. In fact, the following criteria suggested by NPC
would be justified:
•

In case of grave offences where it is necessary to put a restraint
on the action of accused, specifically in cases of rape, dacoity,
murder and other grave offences.

•

Where there exists a threat that the accused may abscond from
the processes of law.

•

There exists sufficient knowledge that accused might resort to
violence and it is necessary to restrain him.

•

Where accused is a habitual offender and had committed many
such offences that it becomes necessary to restrain him.

There have been amendments in the CrPC vide judgments to regulate
the power of police. But these judgments have been nothing but old wine
in the new bottle. The amendments in provisions of arrest provide for
justified arrest yet no accountability. Legislative amendments such as a
single police act for the country and transfer of police to the concurrent
list would serve the purpose. It would also lessen the inter-state crimes
which are then governed by respective state laws respectively. The NPC
has also recommended for the withdrawal of section 132 and 197 of the
code of criminal procedure which provides vast immunity to the public
servants from acts done in the course of duty28.
3. WORK CULTURE
The police as a whole is overworked and understaffed. The policemen
perform a wide range of duties from maintaining law and order to
preventing and detecting crimes. Their work hours extend to 18 hours
a day. This results in increased levels of stress and other health-related
27 Arnesh Kumar v. State of Bihar, (2014) 8 SCC 273.
28 National Police Commission, 8th report on National Police Commission, 1981.
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problems which also affect their relation with society. Therefore, there
is an urgent need to increase the strength of policemen and limit their
working to the hours.
The training procedure must include psychological
aptitude
apart from physical aptitude. The Supreme Court has stated that in
order to tackle custodial violence, it has to be dealt from two ends;
the award of compensation as a remedial measure and the other by
taking effective measures to remove the cause through reforming the
police structure 29. Police training should be restructured to inculcate
human rights and ethos in order to bring a change in personnel’s
mindset. For the department to be professionally more competent, it
is advisable to establish an agency “Knowledge Management Cell” for
creation, dissemination, renewal and application of knowledge toward
organizational sustenance, survival and progress with a specific
trained “Knowledge management officers” to take care of that cell. The
knowledge would range from policy making to simple orientational
matters.
It is equally pertinent to give due regard to the human rights of
police officers. It is suggested to have a police system which has a
two level entry system to IPS level. It would create better chances of
promotion and act as an incentive for carrying out duties effectively.
For instance, a capable constable cannot hope to be promoted beyond
a certain position. This leads to lack of career growth opportunities
and low degree of morale. Next, the long working hours create work
pressure, reduce efficiency and increases stress. The Police act states
that a police officer is always on duty30. An approach to fix a shift of 12
hours can be made.
A Prosecution cell shall be instituted in every police station to deal
with cases relating to arrest without warrant for cognizable offences.
It would serve the purpose for dealing with petty cognizable offences
enumerated under schedule I of Code of Criminal Procedure when the
heinous and grave offences can be taken up by the magistrates.
4. LEGITIMACY IN INVESTIGATION
The measures resorted to for investigation is inhumane at times.
The court has suggested that the presence of accused’s counsel at the
time of interrogation would reduce the chances of third degree methods
used by police during investigation 31. This would reduce chances of
false imprisonment, custodial violence and custodial deaths. There
have been cases where it has been reported by the police that the
29 Sube Singh v. State of Haryana, (2006) 3 SCC 178.
30 Indian Police Act, 1861 §22.
31 D.K. Basu v. State of West Bengal, A.I.R. 1997 SC 610.

516

HNLU Journal of Law & Social Sciences

[Vol. V 2019]

accused has confessed to the police but in actual no confession takes
place in front of the magistrate, when they produce the accused for
detention. This becomes pertinent because no confession to police holds
evidence 32. The magistrate must question the police for such reasons
before granting custody. This shall keep the coerced confessions in
check. In order to rule out the torture in the hands of police, medical
examination must be ensured of the accused before and after the grant
of police custody. This shall ensure accountability and legitimacy
during investigation by police officers.
Additionally, the NGOs should be permitted to visit police stations
in order to check and ensure that no person is kept under illegal
custody and no person is kept in arrest without registering the same
in the station diary.
5. SEPERATION OF LAW AND INVESTIGATION
The police are equipped with dual power of maintaining law and
order and crime investigation, where maintenance of law and order
predominates the role of crime investigation, detection and investigation.
Thus, there is a need to have two wings: the law and order wing and the
crime wing. The suggestion has been made in sixth and seventh NPC
report and judgment of Prakash Singh. The report suggests that crime
investigation unit should be separated from law and order but shall
still fall under the same station house officer (SHO)33.
The principle underlying is that investigation is partly judicial
in nature which must be insulated from unwarranted influences
which police is usually entrapped into, wontedly or unwontedly. It
shall function in close collaboration and co-ordination with the local
police 34 and the formation of a different investigation team shall assist
in delegation of duties leading to performance efficiency. If public is
dissatisfied with the case handed to the police it should be allowed to
lodge an appeal with the prosecution cell of the station itself.
The 5th Report35 of Second Administrative Reforms
further
suggests that clerical works like serving antecedents, summons, and
address verification shall be outsourced from private or government
departments. This would reduce the workload and would pave an easier
path for police accountability with defined duties. Moreover, experts
32 Indian Evidence Act, 1982 §25.
33 National Police Commission, Sixth Report of the National Police Commission, p. 40 &
National Police Commission, Seventh Report of the National Police Commission, p. 5
(1981).
34 Prakash Singh v. Union of India, (2006) 8 SCC 1.
35 Administrative Reforms Commission, 5th Report on Second Administrative Reforms
Commission, June 2007, p 103, available at https://darpg.gov.in/sites/default/
files/public_order5.pdf, last accessed on July 06, 2019.
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suggest that specialized social crimes should and need to be handled
by a separate wing with people like students who have graduated in
Social Science/Social Work36.
6. TECHNICAL SUPPORT
The practice of police not registering FIRs to keep crime statistics
low, is a prevalent practice in India. Electronic FIRs shall be introduced
whereby a person can lodge an FIR electronically to avoid manipulations.
Computerization and video recording of investigation in lock ups shall
be introduced. It is often seen that police mishandles the charge sheet
and station diary. A provision in the police act shall be incorporated to
keep an electronic record of every case registered and actions taken.
This would lead to avoidance of alterations and ensure accountability
in registration of cases and assist in reducing the despotic power of
arrest. Modern investigative mechanisms like the lie detector test,
narco analysis should be liberally made use of instead of resorting
to short cut methods of inflicting torture to extort confessions. With
the upcoming cyber-crimes, recruitment of students who have done
MCA or specialized computer courses shall be done as inspectors/sub
inspectors.
CONCLUSION
Effective accountability includes human rights mandate in the
definition of police functions and duties, strong internal disciplinary
system, cooperation between internal and external mechanism of
police accountability along with an agency to investigate into police
complaints to ensure interaction between police and public. In a
democratic society, the police remains accountable for its performance
to the people. Protection of basic rights of people and compliance with
law are the twin pillars of good policing. The mandate of police to use
force to curb greater violence and disorder raises the key issue that
the police themselves should not indulge in abuse or misuse of force.
The National Human Rights Commission has suggested that District
Complaint authority should be formed to examine complaints from the
public regarding police excesses37.
The police being a state subject under schedule VII of Indian
Constitution cannot be seen in isolation from political, economic
and social context of India. The complexity of issues of political
influences and social strife impact policing. Fortunately, government
36 Suparna Jain & Aparajita Gupta, Building smart Police in India: Background into
the needed Police Force Reforms, available at http://niti.gov.in/writereaddata/files/
document_publication/Strengthening-Police-Force.pdf, Last accessed on July 06,
2019.
37 Sen Sarkar, 52(2) Police Accountability & Civilian oversight, SVP National Police
Academy Journal, pp. 70-76, 2000.
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has demonstrated initiatives for police reforms in motion. The Police
Modal Act, 2015 is one such step in the direction. In order to achieve
accountable policing, the checks have to be implanted in legal and
policy frameworks. Reforms will not be durable without independent
accountability institutions, legal reforms and invigorated internal
accountability procedures.
There is a need for tenable shift in the role of police from ‘a mere force
to an agent of social change’. Police as of now is a closed and opaque
organization. The organizational mismanagement, unchallenged use
of power of arrest leads to frustration among the public. It is widely
believed that filial affiliations dominate the execution of law. The hatred
of police is engrained in the minds of public and is so deep that victim
looks upon even investigation and interrogation as harassment. Under
such conditions, accountability in their effort is a far cry. Performance
Appraisal system in police is one way. The participation of community
at large will start to have a say in their appraisal. Free access and open
participation is the key to the success of participation.
If the police in India are to accountable to the people, responsive
to their aspirations and sensitive to their frustrations, it will call for a
wholly new perception of their functions by the leaders, both inside as
well as outside the police. It will call for a change in its rigid philosophy
of rule of law and accountability to law alone. Unlike accountability to
law, concept of accountability to people is a dynamic concept, which
will make police more active participant in social change instead of
being a passive observer and will inject in them a sense of involvement
in the process. Unless people feel confident that police will not threaten
individual’s liberty provided by law, the police will not likely enjoy
support.
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